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In the Court of Appeals of the District of Columbia 


No. 1793. 

Edward F. Morgan et al., Appellants, 

vs. 

Marie L. Morgan et al. 


1 I Charles R. Morgan, of the District of Columbia, being of 

sound and disposing mind, and capable of executing a valid 
deed or contract, do hereby make and declare this my last will and 
testament. 

1. I direct my executor, hereinafter named, to pay all my just 
debts. 


2, I hereby devise my house and lot situated in the District of 
Columbia and described as Beginning at a point in the division line 
between the land of the Chevy Chase Land Company and the land 
belonging to said estate, said point being North 10° 34' East five 
hundred and forty-two and four hundredths feet (542.4 feet) from 
stone at the Southwest corner of the land now owned by said John 
R. Morgan on- of the grantors, thence with said division line North 
10° 34' East 200 feet, thence East 101,72 feet, thence South 10° 34' 


West 200 feet, thence West 101.72 feet to the beginning, containing 
20000 square feet more or less, absolutely and in fee simple to my 
brother, Edward F. Morgan, and his wife, Helen E. Morgan, as 
joint tenants with the right of survivorship and with the right of 
disposing of the same by sale. Upon the death of the survivor, 
I devise the same to his or her children. If no such children then 


it shall become .a part of the residue of my. estate hereinafter dis¬ 
posed of. 


3. I give and devise all the rest and residue of my estate, real, 

personal and mixed, of whatsoever nature and wheresoever 
2 found, to my two brothers, John R. Morgan and Edward F. 

Morgan, and my sister, Agnes V. Hoppe, to he equally di¬ 
vided between them. Upon the death of any one, before or after 
my death, then his or her share shall go to the survivors or survivor. 
And upon the death of the survivor, then his or her share shall go 
to the children of the survivor. 

4. I make this will with the full knowledge that I am depriving 
my two children, Mamie Morgan and Harry Morgan, of any share 
in my estate, but I do so because I do not want them to have one 
dollar of my property. 

5. I hereby nominate Noel W. Barksdale as the Executor of this 
my last will and testament. 
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In witness whereof I have hcrennto set my hand and seal on the 
23rd day of February 1905. 

CHARLES R. MORGAN, [seal.] 

Signed, sealed and declared by Charles R. Morgan as and for his 
last will and testament, in our presence, who at his request, in his 
presence, and in the presence of each other, have signed the same 
as wit/iesses. 

JOSEPH R. FAGUE, 

504 E street N. IF. 

BARAK T. GRAVES, ' 

1406 P street N. IF. 

ANDREW WILSON, 

504 E street N. IF. 

(Endorsement: Will. Filed Oct. 31, 1905. James Tanner, 
Register of Wills, D. C. Clerk of Probate Court.) 

3 Form No. 1. 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, to wit: 

On this 31 st day of October, A. D. 1905 personally appeared 
Noel W. Barksdale who on oath says that he does not know of any 
will or codicil of Charles R. Morgan, late of said District, deceased, 
other than the foregoing instrument of writing dated February 23, 
1905; that he received the same from his safe and that said Charles 
R. Morgan died on or about the 24th day of October, 1905. 

NOEL W. BARKSDALE, 

504 E St. N. IF. 

Sworn to and subscribed before me, 

WM. C. TAYLOR, 

Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court. 


In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 


In re Estate of Charles R.. Morgan, Deceased. Probate, No. 13202. 

The Petition of Noel IF. Barksdale. 

Your petitioner respectfully shows to the Court: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia and files this petition in his own right as here¬ 
inafter shown. 

2. That Charles R. Morgan, whose last domicil was the District 
of Columbia, died in said District on the 24th day of October 1905, 
leaving a last will and testament dated February 23, 1905 and filed 
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in this Court on the 31st day of October 1905 by and under the 
terms of which ho nominated your petitioner as his executor. 

3. That the said Charles R. Morgan left interest in certain real 
estate situate in said District valued at about $10,000 on which there 
are encumbrances for $3,000, and personal property not to exceed 
$100 in value and about $00 in bank. 

4. That the said Morgan left debts amounting to about $1500.. 

5. That your petitioner is informed and so alleges upon that in¬ 
formation that the said Charles R. Morgan left surviving him as his 
only heirs at law and next of kin three infant children whose names 
and ages are as follows, viz: Mario M. L. Morgan born April 15, 
1892; Charles II. Morgan born June 4, 1898; and Malcolm A. Mor¬ 
gan born May 11, 1902. 

5 6. That the said Charles R. Morgan secured a divorce from 
his wife, Fannie E. Morgan on the 6th day of March 1905 

by a decree passed in Equity cause No. 23719 of the Supreme Court 
of the District of Columbia. That your petitioner lias been informed 
that the said Fannie E. Morgan subsequently married one Frank 
Micliinard and that she resides in the.District of Columbia with the 
said children. 

Premises considered, petitioner prays: 

1. That citation may issue from this Court and served upon the 
said Marie L. Morgan, Charles H. Morgan and Malcolm A. Morgan 
personally and also upon the said Fannie E. Michinard directing her 
to produce said infants in Court by a day certain, 

2. That the Court shall appoint a guardian ad litem to represent 
the said infants at the hearing of this petition to admit the said will 
to probate and record with authority to file a caveat in behalf of said 
infants as lie may be advised. 

3. That the said will be admitted to probate and record as a will 
passing real estate and personal property and that letters testamentary 
be granted unto your petitioner upon his giving bond in such sum 
as this Court may direct. 

4. That lie may have such other and further relief as to this Court 
may seem proper. 

NOEL W. BARKSDALE, 

Petitioner. 

WILSON & BARKSDALE, 

Attorneys for Petitioner. 

Noel W. Barksdale on oath says he has read the foregoing petition 
by him subscribed and knows the contents thereof; that the state¬ 
ments made therein of his personal knowledge are true and 

6 those made upon information and belief he believes to be true. 

NOEL W. BARKSDALE. 

Subscribed and sworn to before me this 6 day of November 1905. 

WM. C, TAYLOR, 
Deputy Register of Wills. 
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(Endorsement: Petition for probate and record of will. Wilson & 
Barksdale, Attorneys for Petitioner. Filed Nov. 6, 1905. James 
Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

7 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

In re Estate of Charles R. Morgan, Deceased. Probate, No. 13262. 

This cause coming on to be heard upon the petition of Noel W. 
Barksdale filed herein asking for the probate and record of a certain 
paper writing purporting to be the last will and testament of Charles 
R. Morgan and the return of the Marshal showing service upon the 
infants named in said petition and said infants being present in 
open Court and the same having been duly considered by the Court 
it. is this 21st day of November ordered that Fanny E. Michinard be 
and is hereby appointed guardian ad litem to represent the said 
Marie M. L. Morgan born April 15, 1892, Charles IT. Morgan born 
June 4, 1898, and Malcolm A. Morgan born May 11, 1902, at the 
hearing of the said petition and with authority to file a caveat in 
behalf of said infants as said guardian ad litem may be advised. It 
is further ordered that the hearing on said petition lie and is hereby 
continued until ten o’clock A. M. Monday, November 27, 1905. 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Order appointing Fanny E. Michinard guardian 
ad litem and continuing hearing to November 27, 1905, at 10 A. M. 
Filed Nov. 21, 1905. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

8 In the Supreme Court of the District of Columbia. 

In the Matter of the Estate of Charles R. Morgan, Deceased. 

Probate, No. 13262. 

Upon consideration of the petition of Fannie E. Michinard, here¬ 
tofore appointed guardian ad litem to the infant, respondents in the 
above entitled matter, it is, this 6th day of December, A. D. 1905, 
adjudged and ordered that the said Fannie E. Michinard be, and she 
hereby is, relieved'of her appointment as such guardian; that the 
order of her appointment be, and the same hereby is, revoked; and 
that Winfield S. Lamer be, and he hereby is, appointed in her place 
and stead as guardian ad litem of the said infant respondents to 
represent them, and each of them, at the hearing on the application 
to admit to probate the paper writing propounded as and for the 
last will and testament of the said Charles R. Morgan, with au¬ 
thority to file a caveat as he, the said Larner, may be advised, in 
behalf of the said infant respondents, and each, or any of them. 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Order appointing Winfield S. Larner guardian ad 
litem. Filed Dec. 6, 1905. James Tanner, Register of Wills. D. C., 
Clerk of Probate Court.) 
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9 In the Supreme Court of the District of Columbia. 

In the Matter of the Estate of Charles R. Morgan, Deceased. 

Probate, No. 13262. 

The petition of Winfield S. Larner respectfully shows as follows: 

1. The above-named Charles R. Morgan, late a resident of the 
District of Columbia, died at the said District on October 24, A. D. 
1905. 

2. The said Charles R. Morgan left surviving him as his only next 
of kin and heirs at law three children, namely, a daughter, Marie 
M. L. Morgan, born April 15, 1892; a son, Charles H. Morgan, born 
June 4, 1898; and a son, Malcolm A. Morgan, born May 11, 1902. 

3. Tire said Charles R. Morgan left a paper writing, bearing date 
February 23, 1905, purporting to be his last will and testament and 
to devise and bequeath as follows: A certain house and lot, situate in 
the District of Columbia, in fee, to his brother, Edward F. Morgan, 
and his wife, Helen E. Morgan, as joint tenants, and, on the death 
of the survivor of them, to his or her children, if any, and if none, 
then the said house and lot to go into the residue of the estate of 
the said Charles R. Morgan, and all of the residue of the estate of 
him, the said Charles R. Morgan, to his brothers, John R. Morgan 
and Edward F. Morgan, and his sister, Agnes V. Hoppe, to bo equally 
divided among them, and, on the death of one of the said two 

brothers and sister, the share of such dying to the two sur- 

10 vivors, and upon the death of the survivor, to the children 
of such survivor. 

4. On information and belief, the petitioner alleges and avers 
that, at the time of the making of the said paper writing, the said 
Charles R. Morgan was not of sound and disposing mind and 
memory and capable of making a valid deed or contract, and fur¬ 
ther, that the execution of the said paper writing was procured by 
the undue influence and fraud of the said Edward F. Morgan and 
Agnes V. Hoppe, or of some other person or persons, to the peti¬ 
tioner unknown. 

5. The said paper writing has been filed in the office of the Reg¬ 
ister of Wills of the District of Columbia, and a petition for the pro¬ 
bate thereof presented to this Court, and the petitioner has been ap¬ 
pointed, and now is, guardian ad litem • of the said three children of 
the said Charles R. Morgan and files this petition as such guardian, 
and on behalf of the said children, and each of them. 

The premises considered, the petitioner therefore prays that the. 
said paper writing be not admitted to probate and record as the last 
will and testament of him, the said Charles R. Morgan; that issues 
may be framed for trial, and tried, according to the form of the 
statute in such case made and provided, upon the questions whether, 
at the time of the alleged execution of the said paper writing, the 
said Charles R. Morgan was of sound and disposing mind and 
memory and capable of executing a valid deed or contract, and 
whether the execution of the same was procured by fraud or undue 
influence, as aforesaid; and that all necessary orders may be made 
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and proceedings had in the premises, and that the petitioner may 
have such other and further relief in the premises as the nature of 
the case may require. 

WINFIELD S. LARNER, 

11 J. K. NORTON, 

HENRY E. DAVIS, 

Attorneys for Petitioner. 

District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Winfield S. Lamer who being by me first duly 
sworn, deposes and says that he has read the foregoing petition by 
him subscribed and knows the contents thereof; and that the mat¬ 
ters and things therein stated of his own knowledge are true and 
those stated on information and belief ho believes to be true. 

WINFIELD S. LARNER. 


Subscribed and sworn to before me this 6th dav of December, 
A. D. 1905. 


[notarial seal.] 


EDWARD B. KIMBALL, 

Notary Public, D. C. 


(Endorsement : Petition of Winfield S. Earner guardian ad litem 
for a caveat. Filed Dec. 6, 1905. James Tanner, Register of AVills, 
D. C., Clerk of Probate Court. J. Iv. M. Norton, Henry E. Davis, 
Att’ys for Petitioner.) 


12 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


In re Estate of Charles R. Morgan, Deceased. Probate, No. 13262. 

Ansiver of Noel W. Barksdale, Executor. 

Now comes Noel W. Barksdale as executor and for answer to the 
petition of Winfield S. Earner says: 

1. That it is true that the said Charles R. Morgan died in the 
District of Columbia October 24, 1905. 

2. That respondent upon information and upon that information 
says that the said Charles R. Morgan left as his only next of kin and 
heirs at law three childred, viz: Mario L. Morgan, Charles II. Mor¬ 
gan and Malcolm A. Morgan born as alleged. 

3. That the said Charles R. Morgan left a paper writing dated 
February 23, 1905, purporting to be his last will and testament by 
and under the terms of which he nominated and appointed your 
respondent executor, and devised and bequeathed his property as 
alleged in the petition. 

4. That respondent denies that at the time of the making of the 

said paper writing that the said Charles R. Morgan was not 
13 of sound and disposing mind and memory and capable of 
making a valid deed or contract. That respondent also de- 
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nies that the execution of the said paper writing was procured by the 
undue influence and fraud of Edward F. Morgan, Agnes V. Hoppe, 
or of some other person or persons. 

5. That the allegations of paragraph five are admitted. 

And now having fully answered the respondent prays to be hence 
dismissed. 

NOEL W. BARKSDALE, 

Respondent. 

E. H. THOMAS, 

WILSON & BARKSDALE, 

Attorneys for Respondent. 

Noel W. Barksdale on oath says he has read the foregoing answer 
by him signed and knows the contents thereof; that the statements 
therein made of his personal knowledge are true and those made 
upon information and belief he believes to be true. 

NOEL W. BARKSDALE. 


Subscribed and sworn to before me this 13th day of December 
1905. 


WM. C. TAYLOR, 
Deputy Register of Wills. 


(Endorsement: Answer to Caveat. E. II. Thomas Wilson & 
Barksdale, Attorneys for Respondent. Filed Dec. 13 1905 James 
Tanner, Register of Wills, I). C. Clerk of Probate Court.) 

14 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


In the Matter of the Estate of Charles R. Morgan, Deceased. Pro¬ 
bate No. 13262. 

Upon consideration of the caveat of Winfield S. Larner, guardian 
ad litem of the infant respondents to the petition of Noel W. Barks¬ 
dale, in the above entitled cause, and the answer of the said Barks¬ 
dale to the said caveat, it is this 20th day of December, A. D. 1905, 
ordered that the following issues in the above entitled matter be, 
and they hereby are, framed for trial by jury according to the 
form of the statute in such case made and provided, namely, 

1. Was the certain paper writing bearing date February 23, 1905, 
and propounded as and for the hist will and testament of the said 
Charles R. Morgan executed by him, the said Charles R. Morgan in 
the presence of the witnesses whose names appear to be subscribed 
thereto, in attestation of the same, and otherwise in due form of law? 

2. At the time of the alleged execution of the said paper writing, 
was he, the said Charles R. Morgan, of sound and disposing mind 
and capable of executing a valid deed or contract? 

3. Was the execution of the said paper writing procured by the 
fraud of Edward F. Morgan, Agnes V. Iloppe, or of any other person 
or persons? 


EDWARD E. MORGAN E'JP AL. VS. 


15 4. Was the execution of the said paper writing procured 

by or through the undue influence of the said Edward F. 
Morgan Agnes V. Iloppe, or of any other person or persons? 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Order framing issues for trial. Filed Dec. 20, 
1905. James Tanner, Register of Wills, D. C. Clerk of Probate 
Court.) 


1G Monday, December 17, A. D. 1906. 

Hon. Job Barnard, Justice presiding. 

In re Estate of Charles R. Morgan, Deceased. No. 132G2, Adm. 

Docket 34. 


This cause coming on to be heard it is ordered by the Court, with 
consent of the Justice holding Criminal Court numbered Two (2), 
that the issues in this cause be tried by the jury summoned and now 
in attendance upon that Court: whereupon, upon consideration 
thereof, it is further ordered by the Court that the Caveators, Marie 
L. Morgan, Charles II. Morgan, Malcolm A. Morgan by Winfield 
S. Lamer their guardian ad litem shall be Plaintiffs, and that the 
Caveatees, Edward F. Morgan, Helen E. Morgan, John R. Morgan, 
Agnes V. Hoppe and Noel W. Barksdale, Executor shall be De¬ 
fendants in the trial of said issues: whereupon come here as well the 
(Caveators) Plaintiffs, by their Attorneys, II. E. Davis and J. Iv. 
N. Norton; the (Caveatees) Defendants, by their Attorneys Wilson 
and Barksdale, and a Devisee by Attorneys Hamilton, Colbert & 
Hamilton, and a jury of good and lawful men of the District of 
Columbia, to wit: 

Wm. II. Thomas, TT. F. Seamark, 

P>. F. Hummer, Charles IT. Fiske, 

R. W. Falk, 0. II. Niglc, 

Ralph Rand, Henry R. Eberly, 

C. Ii. Talbert, L. Johnson Fletcher, 

Harry E. Angell, Jesse D. B. Peters, 

who, being duly sworn to try and true answers make to said issues, 
after hearing the evidence in part are respited until the regular meet¬ 
ing of the Court tomorrow. 
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Docket Entries. 


1906. 
Dec. 17. 

cc ci 

ci (i 


Order that issues be tried by jury in attendance upon 
Criminal Court No. 2. 

Order making Caveators Plaintiffs and Caveatees Defend¬ 
ants. 

Jury sworn and respited until tomorrow. 

Witness for Caveators 1. 

Witnesses for Caveatees 3. 


(Endorsement: 
Tanner, Register 


First Minute Entry. Filed Dee. 17, 1906. 
of Wills, D. O., Clerk of the Probate Court.) 


James 


Marie t. Morgan m At. 
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18 Supreme Court of the District of Columbia, Holding a 

Probate Court, 

Saturday, December 22, A. D. 1906. 
Mr. Justice Barnard presiding. 

In re Estate of Charles R. Morgan, Deceased. No. 18262, Adm. 

Docket 34. 


Marie L. Morgan, Charles IT. Morgan, Malcolm A. Morgan, by 

Winfield S. Larner, Their G’d’n ad Litem (Caveators), Plain¬ 
tiffs, 

vs. 

Noel W. Barksdale, Executor; Edward F. Morgan, Helen E. 

Morgan, John R. Morgan, and Agnes Y. Hoppe (Caveatees), 

Defendants. 

Now come here again the parties aforesaid in manner aforesaid 
and the same jury that was respited yesterday: whereupon, the jury, 
after the case is given them in charge upon their oath say: 

In answer to the first issue: 

Was the certain paper writing bearing date February 23, 1905, 
and propounded as and for the last will and testament of the said 
Charles R. Morgan executed by him, the said Charles R. Morgan in 
the presence of the witnesses whose names appear to be subscribed 
thereto, in attestation of the same, and otherwise in due form of law? 

They answer “Yes.” 

19 In answer to the second issue: 

At the time of the alleged execution of the said paper writ¬ 
ing, was he, the said Charles R. Morgan, of sound and disposing 
mind and capable of executing a valid deed or contract? 

They answer “No.” 

In answer to the third issue: 

Was the execution of the said paper writing procured by the fraud 
of Edward F. Morgan, Agnes 1’. Hoppe, or of any other person or 
persons ? 

They answer “No.” 

In answer to the fourth issue: 

Was the execution of the said paper writing procured by or 
through the undue influence of the said Edward F. Morgan, Agnes 
V. TIoppe, or of any other person or persons? 

They answer “Yes.” 


Docket Entries. 


1906 Dec. 22. Verdict breaking Will. 
“ “ “ Jury discharged. 



(Endorsement: Verdict breaking Will. Filed Dec. 22, 1906. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 
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20 Friday, January 4, A. D. 1907. 

Mr. Justice Barnard presiding. 

In re Estate of Charles B. Morgan, Deceased. No. 13262, Adm. 

Docket 34. 

It is by the Court this 4tli day of January, A. D., 1907, Ordered 
that the motion for new trial in the above entitled cause be con¬ 
tinued, and extended to and including Friday, January 31, 1907. 

JOB BARNARD, Justice. 


(Endorsement: Order extending time for new trial. Filed Jan. 
4, 1907. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 


21 Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 

Friday, January 11, A. D. 1907. 
Mr. Justice Barnard presiding. , 


In re Estate of Charles R. Morgan, Deceased. No. 13262, Adm. 

Docket 34. 


It is Ordered this 31th day of January, A. D., 1907, that the 
motion for a new trial in the above entitled cause be continued until 
Fridav Januarv 18, 1907. 

JOB BARNARD, Justice. 


(Endorsement: Motion for new trial continued &e., Filed Jan. 
31, 1907. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 


22 Supreme Court of the District of Columbia, Holding Pro¬ 
bate Court. 


In re Estate of Charles R. Morgan, Deceased. No. 13262, Adm. 

Doc. 34. 

Upon consideration of the motion of the caveatees for new trial, 
submitted on the 18th day of January, A. D. lOOtf, it is, by the 
Court, this 8th day of February, A. D. 1907, ordered that said motion 
for new trial be, and the same is hereby overruled, and an appeal 
noted and bond fixed in the sum of One Hundred Dollars, for costs. 

By the Court. 

JOB BARNARD, Justice. 

(Endorsement: Order overruling motion for new trial and fixing 
appeal bond. Filed Feb. 8, 1907. James Tanner, Register of Wills, 
D. C. Clerk of Probate Court.) 
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23 Supreme Court of the District of Columbia, Holding Probate 

Court. 

In re Estate of Charles R. Morgan, Deceased. No. 13262, Docket 

34, Administration. 

Upon consideration of the verdict of the jury breaking the will of 
Charles R. Morgan, deceased, returned herein December 22, 1906, 
it is, by the Court, this 26th day of February, 1907, ordered that 
judgment bo and the same is hereby granted upon said verdict; from 
which judgment the caveatees, Edward F. Morgan, Helen E. Mor¬ 
gan, Agnes V. Hoppe, and Noel W. Barksdale, as executors, note an 
appeal to the Court of Appeals, in open court, which is hereby al¬ 
lowed, and appeal bond for costs is fixed in the sum of One Hundred 
Dollars. 

JOB BARNARD,, Justice. 


24 In the Supreme Court of the District of Columbia. 
Estate of Charles R. Morgan, Deceased. 

No. 13262. 

> I 

Marie M. L. Morgan 'et al. 

vs. f 

Edward F. Morgan et al. 


gan, Helen E. Morgan, Agues V. Hoppe, and Noel W. Barksdale, 
Executor, be and they are hereby allowed to sever from their co- 
defendant, John R. Morgan, in the above entitled cause for the pur¬ 
pose of prosecuting ill their own names and right the appeal they 
have heretofore noted in this cause to the Court of Appeals of the 
District of Columbia. 

ASHLEY M. GOULD, Justice. 

(Endorsement: Order authorizing severance to appeal. Filed Feb. 
26, 1907. James Tanner, Register of Wills, D. C. Clerk of Probate . 
Court.) 


26 


Memo: Mch. 1, 1907.—Bill of Exceptions filed. 

Memo: Mch. 19, 1907.—Appeal Bond filed and approved. 
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■27 Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 

In re Estate of Charles It. Morgan, Deceased. No. 13262. 

Upon consideration of the motion of the attorneys for the cavea¬ 
tors in the above entitled cause, it is, by the Court, this 28th day of 
March, 1907, ordered that the time for settling bill of exceptions 
and filing transcript of record is extended 38 days. 

By the Court, 

JOB BABNARD, Justice. 

(Endorsement: Order extending time for settling bill of excep¬ 
tions and filing transcript of record. Filed Mar. 28, 1907. James 
Tanner, Register of AY ills, D. C. Clerk of Probate Court.) 


28 Friday, April 26, 1907. 

Mr. Justice Barnard presiding. 

t 

In re Estate of Charles R. Morgan, Deceased. No. 13262, Adm. 

Docket 34. 


Time for filing transcript of record in Court of Appeals extended 
to and including June 20, 1907. 

(Endorsement: Time for filing transcript of record in Court of 
Appeals extended, to and including June 20, 1907. Filed Apr. 26, 
1907. James Tanner, .Register of AVills, D. C. Clerk of Probate 
Court.) 

29 Memo: Ap’l 26, 1907.—Bill of Exceptions settled. 


30 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Probate, No. 13262. 

Marie L. Morgan et al., by AVinfield S. Earner, Guardian ad 

litem, 

vs. 

Edward F. Morgan et al. 


Bill of Exceptions. 

Be it remembered, That upon issues framed the above entitled 
cause came on for trial on the 17th day of December 1906 and said 
trial continued from day to day up to and including December 22, 
1906, before the Honorable Job Barnard, one of the Associate Jus¬ 
tices of this Court, and a jury. 

The attorneys for caveators in open court waived the issue of the 
execution of the will whereupon the caveators were made parties 
plaintiff and the caveatees parties defendant. 
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Thereupon Joseph R. Fague, a witness to the will testified: That 
he is a witness to the paper-writing dated February 23, 1905, pro¬ 
pounded as the last will of Charles R. Morgan; that the said Charles 
R. Morgan signed the said paper-writing in the presence of the wit¬ 
ness arid the other witnesses to the will and that' they all signed in 
the presence of said Morgan who requested them to witness the same 
and said he knew the contents thereof, and he published it and de¬ 
clared it to be his last will and testament. 

Upon cross-examination the witness testified: That he had known 
said Morgan nine or ten years and was sent for to witness a will; 

that it did not take more than ten or; fifteen minutes; that as 
31 a notary he has taken the acknowledgment of said Morgan to 
lots of other papers. 

Thereupon Barak T. Graves, a witness for caveatees, tes¬ 
tified: That he signed the said paper-writing as a witness in the 
presence of said Morgan and the other witnesses and that said Mor¬ 
gan signed it in the presence of the witnesses and they signed in 
his presence; that he acknowledged it to be his last will and testa¬ 
ment and asked the -witnesses to sign in his presence. 

Upon cross-examination the witness testified: That he had known 
said Morgan for two or three years; that he is a stenographer and 
type-writer for Wilson & Barksdale; that Mr. Fague and Mr. Wilson 
were the other witnesses to the will. 

Thereupon Andrew Wilson, a witness for caveatees, testified: 
That he saw said Morgan sign the said paper-writing on February 
23, 1905, in the front office of Wilson & Barksdale on the desk of 
the witness, in the presence of the three witnesses to the will who all 
signed in his presence and in the presence of each other; that the 
said Morgan requested the witnesses to sign it as witnesses to his last 
will and testament which he declared it to be. 

Upon cross-examination the witness testified that the executor 
named in the will is the partner of the witness. 

Thereupon the said paper-writing was read in evidence to the 
jury by the attorneys for the caveatees. 


Thereupon Josephine Esputa-Daly, a witness for caveators tes¬ 
tified as follows: That she knew said Charles R. Morgan intimately 
and loved him devotedly—lie was her favorite boy cousin. His 
mother was in the asylum for four years and a terrible maniac, be¬ 
fore her last child was born—Agnes; that was many years before his 
marriage; she was insane four years at Mount Hope; then at house 
of witness’ mother and then at St. Elizabeth’s; she got so 
32 much better they brought her home; and this girl child was 
born, and after that she never had any violent attacks of 
insanity. After her son’s marriage she had suicidal intent. She 
tried to saw her hand off. Mrs. Morgan said she thought her sister 
and her husband were in controversy and always trying to kill her 
and were against her. They were not trying to kill her. The 
relations between her and her sister and her sister’s husband 
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were most loving and kind. Charles R. Morgan was in the asylum. 
He met his wife there. Ho thought she was an attendant there. 
During the divorce proceedings he wag at house of witness quite a 
few weeks and he had this terrible mania, that all women were 
wrong; he said ho was not insane that it was ungrateful because he 
had a fever to put him in an insane asylum; said that he had had a 
vision of a horrible crime and if he had not been in the asylum he 
would have killed the seducer. He said his wife was not a good 
woman, and every woman he knew except witness was not a good 
woman. He said lie would have visitations of angels that would 
come to him at night. He told me if witness did not have a little 
girl who lived at witness’ house stay away he could not come there 
any more. He would come in, in hysterics, and weeping and crying, 
and praying for his wife, wishing he could see her, and said he had 
been to the grave-yard, had thrown himself on the grave and nearly 
wept his -heart out. lie left her house open with the gas burning 
all over the house. Many times he told witness she had been to the 
cemetery. Ho used to tell witness her coffee and toast were better 
than anything he could get at the Arlington Hotel and in the next 
breath would say “Josephine you live like a nigger.” His natural 
condition was one of depression but would force an exhilarated condi¬ 
tion, force a happy condition. He would want to go to the 
33 theater. He would come and sing in witness’ singing class 
and play the violin and would try to sing. When he would 
go to the theater he would look behind him and this way and that. 
He blamed his father and mother for sending him to the asylum. 
She went sleigh-riding one day with him they went past his house, 
his wife waved, witness asked him to be reconciled he said he loved 
her as he loved no other woman but that he would not. He claimed 
that she was a devil and an angel. Tie used to talk about his child 
Harry, and wish for it, long for his babies and still he had the 
idea his wife was not good. He talked of nothing else but his chil¬ 
dren. lie did not drive carefully. He would drive over anything 
and everything down ditches and up hills, and any old way and say 
it was all right and told witness not to bo scared. She never went 
driving but once. He brought pictures to house of witness—most 
lustful, horrible pictures, and would bring books that were all marked 
up, and he would go to the libraries and get these books for the 
pictures, and he said the people in the library objected to his mark¬ 
ing the books, he said — would keep these books and give them 
money to replace them in the public library. He would bring pic¬ 
tures, not nude, but vulgar, and she burned them up. She could 
not remember the books or the passages. He would mark passages 
that all women were bad, they were no good. That was the idea he 
had and he was always proving it. She went home between six and 
seven o’clock found the lights burning all over the house and the 
house was open. He was on the bed with his boots on. She told 
him he had better go and he said “All right, I will go” and left. 
He forgot his violin but came back for it, he was in a terrible tem- 


aHMOHORl 





MARlfi t. MO&GAlsr Ali. 


15 


per. Witness did not know about him drinking “Always 

34 thought he was perfect, such a good man.” She “don’t know 
anything about his drinking or his being anything that was 

not right.” He was insane,—he didn’t drink, he didn’t smoke, and 
“I didn’t think he did anything,” until he acted in that strange way 
at her house. Witness thought he was insane and told him to leave, 
her house. He went with her to sing mass at the jail and he said 
“You damned niggers I am glad you are in jail, and every damned 
nigger in the country ought to be in jail.” He said if he had his 
way he would “Kill every damned nigger in the country.” I-Ie said 
these things to the women-prisoners with the babes in their arms. 
He did not say it to the men-prisoners. Sometimes he spoke kindly 
of his wife, but he did not trust her. He was devoted to his chil¬ 
dren, talked of them most affectionately. 

Upon cross-examination said witness testified: that her aunt in 
her insanity stole change from witness’ brother; that witness saw her 
steal the change; that witness did not see her steal the change. 
Witness’ mother beat the boy terribly and witness’ aunt told her what 
a devil she was for beating the boy and threw the money at her and 
said that she had taken it.” That was an evidence of her insanity.” 
Witness recollects Mrs. Morgan was at Mount Hope and St. Eliza¬ 
beth’s about four years. Witness remembers only what she was 
told; that she does not know whether she was mentally balanced or 
not; that one day when witness went to see them, her daughter asked 
witness to have some supper” and she was sitting on the grass and 
kicked her under this way (indicating), to tell her not to ask me to 
have anything to eat at her house” so witness rather thinks “she 
never was balanced when she — as penurious as that; would rather 
think she was off than that she “was so horribly mean and 

35 small to her benefactress;” witness said “I did not think she 
was crazy then;” that witness went in and ate everything she 

could get tier hands on because she saw her meanness she “ate a 
whole lot more than” she wanted; that knowing she was such a 
raving maniac witness knew she never was quite right; that witness 
did not see much of Harriet Morgan; that witness thought she was 
very kind to come and see her when witness broke her leg about three 
years ago; that witness asked her to wait awhile and when Mrs. 
Morgan came up “she was all as sweet and amiable as I always 
thought her, and lovely;” that what witness thinks and what some¬ 
one else tolls her is all she knows; that Harriet Morgan would not 
speak to witness when latter went there”—She acted perfectly awful; 
that witness has positive evidence of witness changing her mind about 
her sweetness and that “it is charitable for me (witness) to say she 
was not mentally balanced, or she was a most ungrateful, hypocriti¬ 
cal, horrible, rascally old woman. Ho you understand that? That 
is what I mean;” that witness thinks she was hypocritical or insane; 
that witness thinks “she was insane to do the ungrateful, hypocritical 
things that she did;” that witness knows whero Harriet Morgan lived 
and witness lived out there much herself on visits; that witness has 
known Charles It. Morgan all her life—they were like brother and 
sister; that she never knew he was insane until he went to the 
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asylum; that after he came out when she saw him he was in a nei 1 - 
vous state; but had no thought in the matter whether he was sane 
or insane; that he was always a very loving and very kind man; 
that witness was not intimately associated with him; and the idea of 
insanity did not dawn upon her until he. went to witness’ house 
during the divorce proceedings; that witness thought he was insano 
after he told her about the vision ho had at the hospital; that 
36 witness did not regard his remarks about her coffee and toast 
an evidence of insanity, but in the next breath he said witness 
lived like a negro, that there was not a window or door plumb in her 
house; that witness does not know whether windows and doors were 
plumb or not; that witness did not say that he was a little bit crazy; 
that witness thought he was a moral man; that she did not read the 
passages marked in the books; that she simply said that the books 
were marked and he said the person in charge at the library told 
him he must not do that as it was public property. 


Thereupon Normax William Daly a witness on behalf of cavea¬ 
tors testified: That he is the son of Josephine Esputa Daly and knew 
Charles R. Morgan well. He noticed a difference before and after 
the divorce proceedings began, lie went to a commencement at a 
theater and Mr. Morgan was there and looked so nervous and ex¬ 
citable, and lie heard he was insane and he knew he was bv that. 
He would squirm around in his seat. Tie would not recognize witness. 
He saw him. Witness spoke to him. Did not speak to witness, 
such a thing never occurred before. He thought the world of 
witness. 

On cross-examination the witness testified: That he was six or 


seven rows back of Charles R. Morgan in the theater. Tt was after 
dark. Witness thinks he was very nervous and for that reason he 
says he was insane. lie will take an oath that he was insane then 
because witness spoke to him. Witness concluded he was insane be¬ 
cause he was squirming around and he looked wild. Witness did 
not talk to him, at all. Witness has hoard others say he was 


crazy. 

37 Thereupon the attorneys for the cavealees moved to strike 
out the statement of the witness that Charles R. Morgan was 
insane, because the only foundation he has given for it is so trivial 
that no opinion could properly be based upon if. Whereupon the 
court overruled the motion and said “I will let it stand for what it 
is worth.” To which ruling of the court the caveatees by their at¬ 
torneys then and there duly excepted and said exception was then 
duly noted by the Justice in his minutes. 

Thereupon Fannie E. Michtnard a witness on behalf of caveators 
testified: That she was formerly the wife of Charles R. Morgan, met 
him at St. Elizabeth’s Hospital for the Insane, both were patients 
there. She married Mr. Morgan in 1390 and lived on the Morgan 
Place, Grant Road and Connecticut Avenue. He was a wholesale 
dealer in horse-radish, flowers and mint. They lived together twelve 
years. They had three children, Marie born in 1892; Harry in 
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1808; and the baby in 1902; all were born at Chevy Chase; Charles 
R. Morgan was always melancholy. Always from one extreme to 
the other. Tie would always end with crying if he was to laugh 
heartily. The recurring of these occasions would be in October. He 
would havo insomnia often. His head and back hurt him a great 
deal. Sometimes she would find him morbid and crying. She al¬ 
ways noticed these manifestations in October, he would then be more 
nervous, he would talk suicide and infidelitv and do other other 
things he would not do at other times. He often talked of suicide 
because he did not believe in any hereafter. He went to church for 
show and for good for somebody else, but he didn’t believe any¬ 
thing in it. He did not believe in the Virgin Mary though 
38 he was a Catholic. He said she was not right. He said Jesus 
was an illegitimate child. He always said that when he 
talked religion. He was outwardly a professed Catholic but was 
really an infidel and he was when she married him. During the 
divorce proceedings she lived in one house and he and mother and 
sisters in another on the place. He continued in his business. Pie 
hired their daughter to bunch mint and witness helped when the 
daughter was not able to bunch the mint. She worked with him. 
He wanted to be affectionate but she would not have it that way. Pie 
would say one thing to-day and another to-morrow. Occasionally 
they had a row. Otherwise his manner was affectionate and pleas¬ 
ant. He paid the child for her work. He seemed kind to the chil¬ 
dren. He asked her a hundred times to let him have the children 
while divorce suit was pending and afterwards. Saw him after 
the divorce constantly. He said “Darling, everything is over now, 
isn’t it? 1 am miserable, I wish I was dead. Won’t you let me have 
one child? Either one, of course the bov would be more help to me, 
but. I will take the girl, I will get a fiat in town and take her away 
from my people.” She saw him in August after, the divorce at 
Callahan’s eating his dinner. She passed the window he came to 
door and called her and asked her to give him those children. He 
said he was broken hearted about the children. Pic looked ill. She 


let him have Harry that very day. In September, 1902, he had 
photographs of the children taken. Harry visited his father in 
Julv after the divorce. 


On cross-examination witness testified: That she is not living with 
her husband. She is not separated from him. He is in Pittsburg. 
Ho wanted her to put her babies in an orphan asylum and live with 


him and she refused to do it. She married Mr. Miohinard 


39 June 17, 1905. He was the man named as co-respondent in 
the bill filed by Mr. Morgan for divorce. He roomed and 
boarded three years with Mr. Morgan and witness. Mr. Morgan and 
she parted October 25, 1902. Mr. Morgan got the divorce. She 
married Mr. Morgan in 1890, and knew he was nervous but she 
thought she could make him all right. Outside of his people they 
were perfectly happy together. She was in the asylum after she was 
married. He seemed very much attached to her and she to him 
always. She did not inform Mr. Morgan she was married again. 
She never saw him but once after she was married and never caused 
3—1793a 
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him 1<> 1)0 informed of it. After Ihe divorce Mr. AVorthinglotl (her 
attorney) told her she would have, to get out of the house in five 
days. Mr. Morgan came to her and said “You don’t have to do 
anything of the kind.” lie said “If you can get out in the five days 
it is all right.” 

Thereupon 'William F. Gunn, a witness for the caveators testi¬ 
fied: That he knew Charles R. Morgan about 20 years and had con¬ 
versations with him—last one about six months before he died. lie 
met him at different limes like he does other business men. He 
spoke to him about his wife on several occasions, but the story was 
not the same each lime. The first time he spoke very affectionately 
about his wife and children; and then one day in Center Market 
he seemed chuck full of trouble and he talked about his wife, chil¬ 
dren and particularly a Catholic priest. He seemed to be away off 
on that subject. Tie spoke about his wife once after that. lie spoke 
of her after that in a normal way. He fold me a priest had come 
into his house and broken his home up and his family up, and 
weaned his wife against him, and he blamed the Catholic 

40 Church for it. TTe said something about the Virgin Mary. 
Witness does not remember the language, but he was very 

vicious on the whole Christian story. He only mentioned his chil¬ 
dren in casual way. Had business dealings with him 15 or 20 years 
ago but not recently. His mind was undoubtedly diseased at the one 
time when he met him at Center Market. That was within two 
years. Q. “What was the impression that was made upon your mind 
up to the last that you saw of him as to the condition of his mind?” 
A. “He appeared to me to he very remorse-. Counsel for caveatecs. 
Q. Very what? A. “.Remorse—remorse, that is about the only way 
I can find to express it.” 

Thereupon counsel for caveatecs propounded the following ques¬ 
tion : 

Q. “Air. (hide, taking your experience with Air. Morgan from first 
to last, beginning hack twenty years ago and coming down to within 
six months of the time of his death, having in mind what you have 
remembered and related, and tho impression generally made upon 
you by him, what is your present opinion as to his mind, in respect 
to its being sound or otherwise?, the time all way through.” To 
which question the attorneys for the caveatecs then and there ob¬ 
jected on the ground that the issue is not the condition of his mind 
20 years ago but what was the condition of his mind at the time this 
will was made. AVhich objection was overruled by the court, to 
which ruling the attorneys for the caveatecs then and there excepted 
and said exception was duly noted by the justice on his minutes. 
The AVitxess: “T should say otherwise.” 

On cross-examination the witness testified: That he formed the 
impression he was of unsound mind when he first learned ho was in 
the insane asylum. Q. “Tf it had been brought to your mind 

41 that after he had been in the Insane Asylum and lie was dis¬ 
charged as recovered, that lie had been transacting business, 

would vou then think he was of unsound mind, when he was trans- 
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acting business?” A. “I don’t see how the man’s mind could have 
been sound.” Witness had business transactions with him prior to 
his going to the asylum the first time. Did not exchange flowers 
with him after that. After that for five or six years, probably, he 
did not see him once a year; the last three years prior to his death 
he probably saw him twice or three times a week. Some mornings 
he would only speak to him. He had no opportunity of judging 
from any business transactions whether he was of sound or unsound 
mind. Witness docs not know whether he was capable of making a 
valid deed or contract at that time, but should think not. His prin¬ 
cipal reason for thinking so is because of the statements he made 
once when he met him in the Center Market. He knew he was 
carrying on business for the last three vears. He was dealing with 
other men m a business way. ITis attack on the Christian Church; 
his attack on religion, indicated he was entirely off on that par¬ 
ticular subject. lie should say it was about 18 months or 2 years 
before he died. The last time he talked to him he did not exhibit 


any evidences of insanity. He seemed to talk in a rational way in 
the conversation he had with him afterwards. That was probably 
within a month or two afterwards. Before this talk in the Center 


Market he had not noticed anything in his conversation that indi¬ 
cated that he was insane. TIis actions were hardly what he would 


term normal. Q. “What was it that was abnormal in his actions?” 


A. “Why, on several occasions he spoke to me about his family.” 
lie never talked to witness about his family up to 2 1 / 4 or 3 year's ago 
probably. 


42 Thereupon Piiiltv J. Roaoji a witness for the caveators 
testified: That he has known Morgan about 19 years, has 
been in the liquor business mostly, lie left mint and horse-radish. 
It was principally in the summer that he saw him most. Generally 
saw him frequently in the mint season. Sometimes he would have 
a little chat with him. lie sometimes talked to him of his family 
troubles and lie seemed much put out about them,—then what wit¬ 
ness would think was terrible he would look on lightly. What wit- 


ncKS would coins ulor lightly, ho would view it the reverse way. That 
was the onlv noticeable thine; in him. He talked frcolv about his 
family. A few times he talked in a very affectionate way of his wife 
and children, but it was generally the reverse. Witness believed he 
told him about the divorce proceedings. Witness didn’t take any 
note of it. He blamed her a great deal. He spoke more pleasantly 
of the children than of the wife, lie knew nothing about it until 


the divorce proceedings began to take place. If he did he paid no 
attention to it. Pending that divorce case he was always change¬ 
able—he was sad and gloomy on occasions, cheerful on other occa¬ 
sions. Sometimes the divorce case seemed serious, sometimes not. 


On two occasions he said he had been drinking. Witness knows he 
was excitable on occasions and don’t think he could be guided by his 
responsibility to his children. 

On cross-examination the witness testified: It would be no exag¬ 
geration if be should say he spoke to witness about his wife 500 
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times. He was usually in a pleasant mood—good liatured. Gener¬ 
ally so while the divor.ce proceedings were going on. Sometimes he 
would tell him about the testimony taken, and seem to he cheerful 
over it. Of course witness paid no attention to it. Witness did not 
take anything as evidence of insanity. He was not prying in to him 
to that extent. From what he saw and heard in his conversation he 
did not have an opinion as to whether he was sane or not. He 

43 saw nothing violent with him. He supposed he was capable 
of doing what he was doing. Did not have an opportunity of 

observing him as to his business affairs. 

Thereupon Dr. Charles G. Stone a witness on behalf of the 
caveators testified: That he has been a practicing physician here 
about 35 years and is the medical officer of the Washington Railway 
and Electric Company. He knew the late Charles R. Morgan and 
his family. He attended him medically. It was in 1880 some— 
don’t remember precise time. He was in his'room on the Grant 
Road—.at the home of his father. He was in bed in his room 
alone. Ho said there was a conspiracy. He said “I will kill you. 
You are among the others in the conspiracy. It took three persons 
to overpower him. Ho acted like a maniac. He was wild and 
seemed to be infuriated. Witness is not an insanity expert. At 
that time it was classified as emotional insanity. It was then con¬ 
sidered an incurable condition of insanity. In some instances they 
have found lesions and others they have not. There may be mental 
disturbance. In nearly all those cases “they have what I call a 
“Walnut breath”—smells like a black walnut. You often have 
that, in cases of hysteria in women. Does not think he saw him 
again until after he was married. 

On cross-examination witness testified: Tn the later years of his 
life he has seen him around town here, and presumes he was trans¬ 
acting business. He did not. see anything extraordinary about him. 
As far as he could ascertain he appeared to be perfectly natural and 
normal. lie only saw him at a distance and passed him from time 
to time. Does not know whether emotional insanity would dis¬ 
qualify him from transacting business except when he was in the 
condition of a maniac. The emotional insanity that he de- 

44 scribed might be classified as simple mania. Does not know 
what was the cause of his mental disturbance when lie at¬ 
tended him. Q. “If it should appear that Mr. Morgan was suffer¬ 
ing from mania simple, and that lie was discharged from the hospital 
recovered, and that his case was diagnosed as one being due to over 
work by the hospital authorities, then would you say it. was an in¬ 
curable case?” A. “That would depend altogether upon the cir¬ 
cumstances. I do not know (hem. T would have to know the 
case. I would have to know it was due to over-work, and what effect 
the over-work would have upon his mentality. I do not know 
whether this case was curable.” He cannot say anything about it 
as regards (he individual (Charles R. Morgan), and would have no 
right to give an opinion upon a man he had never seen, that he had 
never attended Morgan after incarceration, so he cannot give an 
opinion of the man. 
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Thereupon John II. Wendel a witness upon behalf of the caveat¬ 
ors testified: That he has resided here about 57 years except 5 he 
was away, and lived at Connecticut Avenue .and Grant Road, knew 
Charles R. Morgan well from time he was a boy. John R. Morgan, 
a brother of Charles R. Morgan, married his daughter. He saw 
Charles R. Morgan nearly every other day when both were at home 
for the last three years. He talked to him. He was rather change¬ 
able. Sometimes he would praise his wife and maybe a few days he 
would talk horrible about her. He always spoke in an affectionate 
way about his children. He talked different ways. Sometimes he 
would say he would put his propeerty in trust for them, that he 
would put the oldest in a boarding school, the youngest he 

45 would put somewhere to make a man of him, and the boy 
Harry, he wanted him with him. This was while he was 

having this suit with his wife for divorce. He does not know whether 
he ever talked about his children after the divorce was decided, and 
his mother died. He was sick, and he complained about headache, 
and witness could not get much conversation out of him. After 
the divorce he appeared like a sick man—he seemed to be worried. 
Sometimes he was bright, sometimes sad, and sometimes excited. 
He thought his mental condition was a little affected during the 
last two or three years of his life. Q. “From your knowledge and 
acquaintance of Charles R. Morgan, from your conversation and 
what you saw of his moods, what was your opinion as to whether 
his mental condition was such that during the last year of his life 
he would have appreciated the duties owing from a parent to his 
children in making the final distribution of his estate?” A. “Well, 
I don’t know. After I read the will my opinion was he did not know 
what he was doing.” 

Upon cross-examination the witness testified: That he does not 
believe ho was able to attend to his business for the last eight, months 
before he died. Before he got his divorce he was very rational, he 
was good. He was all right up to the time his mother died about the 
last day of January. 1905. He does not know whether he was all 
right a month after his mother’s death. ITe could not possibly say 
so. He did not say he was not in his right mind when he paid his 
mother’s funeral expenses. He could not say whether he was or 
not. 

Thereupon Richard W. Morgan a witness on behalf of the 
caveators testified: He is 63 years old and in the liquor business in 
Georgetown—half cousin of Charles R. Morgan whom he had 
known about 30 years. For last 4 or 5 years of his life he 

46 saw him nearly every other day. Fie thought he was queer 
at times. About his wife-he sometimes talked good and some¬ 
times bad. During the last year of his life he was changeable. He 
don’t, think'his mind was sound the last year. 

Upon cross-examination the witness testified: He bought mint 
from him the last, year of his life, always paid him, he knew what to 
charge. Flo didn’t know that he made any mistake about that. He 
would not call him a drinking man. Fie thinks he was queer at 
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times. A good many people are queer. Guesses he was sometimes 
crazy and sometimes not. He thinks lie was crazy by the way he 
talked about his children and wife, lie knew lie got a divorce. He 
didn’t know what to think about whether he was very much broken 
up about his wife’s conduct. 

Thereupon Marik Morgan one of the caveators testified: That she 
is 14 and the daughter of Charles II. Morgan. She saw her father 
July 3, 1905. Harry was stopping with his father. Father went to 
Boston. Harry stayed out there quite a little while after that. 
“When we were out there he could not have treated us better. lie 
kissed us. He said to tell mamma not to worry about Harry, that he 
would sec he was taken care of all right. He seemed proud of us all. 
Sometimes he would speak well of mamma.” She wanted to make 
the 50 cents a day and so wanted to scrape horse-radish. He said it 
would ruin her health to scrape horse-radish out there in the cold. 
And he gave her the 50 cents a day just the same and kept it up all 
the winter. 

On cross-examination the witness testified: He said if mamma 
was out so much at night, that he would send the Board of Chil¬ 
drens’ Guardians out for the children. 

Thereupon Charles Wheatland a witness for the caveators tes¬ 
tified: That he has a store at 111(3 II St., N. E., and about a year 
and a half ago a lady with a man came to the store. Q. “I 
47 will ask vou how the man acted when he came in there with 

9y 

this lady.” Attorneys for the caveat/ees objected to the ques¬ 
tion upon the ground that it is not staled who the man was or who the 
woman was. Objection was ovemtledand attorneys for caveators noted 
an exception to the ruling of the court and said exception was duly 
noted by the Justice on his minutes. Witness testified: That the 
man asked for some candy, selected it and then said “Oh, I don't 
want that.” Tie then walked up to the door and back again, came 
to one of the cases and asked “Whafs this candy worth?” tho witness 
told him and he said he would take twenty-five cents’ worth. Then 
he said lie did not want it; that he then went to another case spoke 
to the woman, bought a. package of candy and went out; that the 
man walked up and down the store three or four times. 

Caveatees bv their attorneys moved to strike out the testimony of 
this witness which motion was overruled by the court. The caveatees 
by their attorneys noted an exception to said ruling and said ex¬ 
ception was duly noted on its minutes by the court. 

Thereupon C. II. Harris a, witness for (he caveators testified: 
That he has lived in Washington about 20 years; that ho know said 
Morgan, and in the capacity of private detective watched him for 
several months. lie walked along sometimes with his head down. 
Sometimes he would begin to laugh ; that witness docs not know what 
caused it; that after the laughing he would come hack to that sober 
deep thought; that he observed such conduct several times. 
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Upon cross-examination witness testified: That he worked for Mr. 
Reed and the latter was employed by Mrs. Morgan; that he 
48 was hired to follow said Morgan to discover evidences of infi¬ 
delity to be used in the divorce proceedings; that was in 19(K_>, 
did not find anything criminating and so far as witness has seen he 
was a man of correct habits. 

Thereupon the attorneys for the caveators offered an extract from 
the records of Mount Hope. The caveatees by their attorneys ob¬ 
jected to its admission upon the ground that while there may be such 
a record in that hospital, it does not come here in such form, nor is 
it such a record as is admissible in evidence. The law is that the 
records of a public hospital for the insane to he admissible, must 
be kept in compliance with the laws of the institution, and such laws 
must bo introduced to establish the fact. 

The Court: Have you any evidence as to the character of the 

t* (i 

institution, Mr. Davis? 

Mr. Davis: Mrs. Daly testified it as a hospital for the insane; she 
was there. 

Mr. Wilson : We admit there is such a record here. 

Mr. Davis: Do you question the character of the place? 

Mr. Wilson: Yes, we say it is purely a private place. 

Mr. Davis: Is it not a retreat for the insane? 

Mr. Wilson : Undoubtedly it is. 

4/ 

The Court: With that admission I will let it go in for what it is 
worth. 

Mr. Wilson : We note an exception, if your Honor please. 

Said exception was duly noted by the Court on his minutes. 

Mr. Davis (reading): “Harriet Morgan, Age 25, Residence, 
Washington, D. C. Admitted June 4th, 1807. Discharged August 
4th, 1807. Improved. Excerpt from the record of Mount Hope 
Retreat, Baltimore, Maryland.” 

40 The Court: What was she there for? Does it say? 

Mr. Davis: No. 

At this point (he caveators ofTcrred in evidence Liber 2920 at folio 
414 et m/. one of the land records for the District of Columbia. A 
deed from Charles R. Morgan to Edward F. Morgan dated the 31st 
day of July 1905, recorded August 7, 1905, conveying in fee simple 
an undivided one half of 20000 square feet. The. deed was duly 
acknowledged. 

The caveators then offered in evidence a certified copy of the peti¬ 
tion for divorce of Charles R. Morgan Equity 23599. The offer was 
made for the purpose of showiu/ the acknowledgement by the de¬ 
cedent of the two children Marie L. Morgan and Charles IT. Morgan 
who are named in this will as children. 

Thereupon Francis D. Barstow a witness for caveators testified: 
That lie knew Charles R. Morgan between 14 and 15 years as well 
as an ordinary acquaintance knows another; that he saw much of 
him in his early married life, but later he did not go there; that he 
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sometimes rode in with said Morgan in the hitter’s buggy \ that ho 
discussed his family matters a great deal; that he on some occussions 
spoke discouraginglv of his wife, and on others affectionately. He 
spoke affectionately of his children; that, lie did not see him more 
than half a dozen times after his mother died; that witness thought 
he was mentally in a had wav on one occasion, did not reallv see 
anything, it was what he heard; that Morgan said lie was sorry the 
divorce had been granted; that he still thought a great deal of his 
wife after all she had been and done; that upon this he based his 
opinion; that he had heard Morgan state that he intended to provide 
for his children, hut that damned woman would never handle a 
penny of it. 

50 Upon cross-examination witness testified: That he does not 
think it compatible with a sane man for him to retain 

some affection for the woman who had been his wife, and had been 
divorced from her on the ground of her misconduct; that Morgan 
was not a fit subject for a lunatic asylum hut witness could not say 
whether he was or was not in possession of his faculties. 

Thereupon Maurice J. Stack, a witness for the caveators testi¬ 
fied: That he has been assistant physician at the Government Hospi¬ 
tal for the Insane about 80 years; lie knew Charles R. Morgan; that 
said Morgan was admitted to the hospital on the 8th of September, 
1888, and ho was discharged on the 3rd of December following—that 
is the same year. He was recovered at the time he was discharged. 
It does not appear that he was ever admitted again. Harriet Morgan 
was there on two occasions. She was there from August, 1807, to 
November, 1807, and she was discharged recovered. She was again 
admitted to the hospital having had a relapse in May, 1808, and 
remained until December, 1808, when she was finally discharged as 
recovered. She never returned subsequently; that Charles R. Mor¬ 
gan was in witness’ charge while there. He suffered from a form of 
mental disease known as mania in which there is a high intense ex¬ 
citement amounting almost to delirium. He was incessantly talk¬ 
ing incoherently and in a rambling manner. It was impossible to 
fix his attention upon any subject. He was extremely restless and 
agitated, taking on and off his clothes; was sleepless and restless at 
night. This period of intense mental disturbance lasted for about 
three weeks or a month, and improved gradually, and the conva¬ 
lescence set in and he finally recovered as sane altogether; 

51 that in that form of the disease the tendency always is to 
recur, especially where there is a hereditary element in it; 

that it is usually in the same form, the depression and the excite¬ 
ment ordinarily alternating. The mental depression perhaps begin¬ 
ning with a period of depression of indefinite duration for several 
weeks or several months, and then a period of excitement supervenes. 
His was an ordinary manifestation of acute mania. 

Upon cross-examination the witness testified: That he saw Morgan 
a number of times after his discharge from the hospital and so far 
as he observed there was no manifestation of any mania, TTe prob¬ 
ably saw him half a dozen times—the last several years ago. He 
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Was then in a relatively normal state of mind. He was a little 
worried about his wife’s health; otherwise he appeared normal—that 
was perhaps four years ago. ITis mania at the hospital was ascribed 
to overwork and perhaps the heat. Heat exhaustion. It was not 
ascribed to heredity, except as a predisposing cause. The direct 
cause being overwork and heat. He was discharged completely cured. 

Thereupon John R. Morgan, a witness for caveators testified: That 
he is a brother of Charles It. Morgan; that Charles had a very kind 
feeling for the children particularly Harry; this affection continued 
after the divorce; while the divorce proceedings were going on he 
was more nervous; that most any man would be the same way under 
the circumstances—it made him more angry than anything else. 
Before this came up he was very fond of his family. He missed his 
children greatly. Ho said before he died he would make a will for 
the benefit of theso little children, and he did not want his wife to 
have a penny of it. 

Upon cross-examination the witness testified: That he does not 
think Charles R. Morgan was of unsound mind; that Charles R. 

Morgan was not more excited during the divorce proeecd- 
52 ings than any other man would have been under the circum¬ 
stances. It was an awful sad case; this case of his was an 
awful sad case. , 

Thereupon Lena Morgan, a witness for caveators testified: That 
she is the wife of John R. Morgan; that Charles R. Morgan loved 
his children particularly Harry. 

Upon cross-examination witness testified: That she never said 
Charles R. Morgan was not rational. That she never thought he was 
crazy; that she was alone with him once at the Doctor’s about three 
weeks beforo he died and that so far as she knew lie was in perfect 
possession of his senses then. 


Thereupon Dr. Anthony M. Ray, a witness for the caveators 
testified: That he lives at Tenallytown and has been a physician 
since 1894. He did not know said Morgan very well—just had a 
speaking acquaintance. Morgan was treasurer of a Citizens’ Asso¬ 
ciation of which he was a member—met once a month. Witness 
thought him erratic. 

Thereupon Ashley M. Gould a witness for caveators testified: 
That, he heard a large part of the testimony orally in court in the 
Morgan divorce case; that the hearings were protracted; that he saw 
Mr. Morgan on a number of occasions; that his conduct was peculiar; 
that some of the testimony was of a nature to attract attention, and 
yet not excite humor and he would laugh, sometimes almost to the 
point of his calling the attention of counsel to it, at matters that it 
did not strike him a man of well-balanced mind would consider 
humorous. 


4—1793a 
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Upon cross-examination tlic witness testified: Q. “Judge, you do 
not mean to say this man was crazy?” A. I have not'said 

53 so.” Q.. “Well you do not say so?” A. “I certainly do not.” 
Q„ “And you do not think so?” A. “If I had thought so, ,1 

should not have allowed him to continue as a plaintiff in a ease in 
my court.” 

Thereupon Harry Morgan one of the caveators testified: That 
he went to see his father in July and they had fire-works and his 
father treated him fine; that lie slept with him hugged and kissed 
him every morning. 

Thereupon Mary E. Eager (colored) a witness for caveators 
testified: That she was a servant for Mrs. Daly and heard Morgan 
say “Oh, all them darkies at the police court, I sec them there every 
day, and I see so much of them, they make me sick, every one-of 
them ought to be in jail” and again “Oh hell, all damned niggers 
ought to be dead;” that ho would say he loved his children and then 
say they were not his; that he said his wife was crazy and was no 
good. He said “She is a nice woman; she ain’t no badder than any 
other woman;” sometimes he would say he wished she was dead. 
Sometimes he would say that “colored people have got just as much 
feelings as white people.” , He said that all those in the jail ought 
to be burned up. lie called Mrs. Daly’s house a damned little 
chicken coop. He said he would not live in that little old hut that 
it was hardly fit for niggers to live in. Said when he went out front 
that it was a pretty little house. He was changeable—bright for a 
couple of hours and then he would be some other way. Sometimes 
when he was sad he would burst out laughing. He sometimes com¬ 
plained about the food then again he would say the dinner was nice. 
Sometimes he would sing then when he got through he would cry 
and be so sad. He said lie was on the jury at the police court and 
he saw so much of the niggers it made him sick. Witness 

54 thought he was crazy. 

Upon cross-examination witness testified. That she did not 
hear him burst out laughing so many times; that she thinks some¬ 
times he had good sense and was all right. She saw him cry two 
or three times; that she believed he was crazy because he laughed 
and cried, from what lie said at the table and by putting his cigar 
on her mantel piece; that he hated colored people but was not dis¬ 
respectful to her; tha‘t witness is very ill; she has been ill all the sum¬ 
mer. 

Upon re-cross examination the witness testified: That Judge Nor¬ 
ton, Mrs. Morgan and Mrs. Daly saw her and went over this case at 
Mrs. Daly’s house with the witness. 

Thereupon Emma IIeim a witness for the caveators testified: That 
she saw Charles R. Morgan July 3rd, 1905 at his home. He was 
most affectionate with the children. lie kissed all three of the 
children when he met them and also when he bade them good-night. 
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Upon cross-examination witness testified. That she would not call • 
him crazy. He acted like any natural father would act. She never 
saw him before or after that. 

Whereupon the caveators announced their case closed. 

Thereupon the caveatees by their attorneys moved that the court 
instruct the jury to find for the caveatees on the issues of fraud and 
undue influence. 

The Court: I cannot recall anything definite on those issues. 

The Court: I will say this—That if there was not any 

55 other evidence that what has already been introduced upon 
. those two issues I would have to instruct the jury. I do not 

think you need go into that, evidence to any great extent. 

The Court: I don’t think there is any necessity of going into 
any testimony on those two issues further than the natural explana¬ 
tion that will be called for in the testimony. 

Thereupon the caveatee Helen Morgan testified: That she is the 
wife of Edward F. Morgan and has lived at Connecticut Avenue 
extended and Grant Road since April or May 1905. She identifies 
signature of Charles R. Morgan to a paper-writing dated January 
27th 1903. This paper was found torn in scraps in an unsealed 
envelope by the witness in a box about a month or six weeks after 
Charles R. Morgan died. The envelope was torn across just as now 
with the word “will” in lead pencil and *tlie rest in ink “Charles R. 
Morgan, Sta. E. D. C.” That is just as he always addressed his let¬ 
ters. Whereupon the said paper-writing was admitted in evidence 
and the same was read to the jury by the caveatees as follows “The 
Raleigh, European Plan, Absolutely fire proof. T. .J. Talty, Man¬ 
ager. Washington, D. C. January 27th, 1903. In the name of 
God Amen. I, Charles R. Morgan make this to be my last will and 
testament. I wish all my real estate and personal property to be 
given to my mother, her lifetime. At her death is it to be divided 
among my Brothers and Sister. My brother Edd is to have one 
hundred dollars the rest is to be frevided equally between my brother 
John R. Morgan & my Sister Agnes V. Morgan. 

I sign this as being my wish. 

CHARLES R. MORGAN. 

Post Office Stat. E. D. C. 

56 Thereupon a letter was identified as having been received 
by the witness in Now York by mail from Charles R. Mor¬ 
gan and was introduced in evidence and read to the jury by the 
caveatees. The envelope is postmarked Washington, December. 24th 
2:30 ]>. m., 1903. Mrs. E. F. Morgan 77 West Washington Place 
New York City. 

“Dec. 23rd. 

My Dear Helen: Yours of the 21st just received. I am sur¬ 
prised at you not receiving my letters. I have written you twice and 
once to Edd. I addressed you 77 W. Washington Place. Edd I ad¬ 
dressed to the hotel and have heard nothing from you in answer. 



28 


EDWARD F. MORGAN ET AL. VS. 


In my letter to Edd I told him if lie had any cash he wanted to in¬ 
vest I thought he could do no better than invest it right here. There 
would be no chance for him to lose. You all come down and we 
can talk it over. Mother is with us and will be glad to have you 
both here. Come down and look the situation over. We arc all well 
and will look for you next week. Wishing you both a very happy 
• Christmas, I am as ever yours, 

CHARLES.” 


Witness identified a letter from said Morgan to her husband which 
was introduced and read in evidence to the jury. The letter is from 
the New Riggs House, Washington, D. C., February 1st, 1903. 


“Dead Ed: Yours received some time since. I appreciate your 
kindness. Things arc dragging on very slowly. Mother had to hire 
a lawyer to take care of her interest. Fannio will be put out 
57 in fourteen daws. She can still cause lots of trouble and 
make the case very expensive. Carlin hates the idea of giv¬ 
ing up that nice home. He will fight until the end. My money is 
running short and I will appreciate the loan of a hundred dollars 
from you and Helen. T am worth more dead than alive so you will 
not lose any of it even if I should die. Send me a check and I will 
send you my note. Mother has been quito sick with the grip. She 
is better now. With love to you both, I am, as ever 

Your Brother CHARLES. 


Witness testified: That we came here in January, 1904 and stayed 
until May, went away and returned first or second of October that 
year. We lived at Mother Morgan’s.—Harriet R. Morgan. First 
saw Charles R. Morgan in 1897, next saw him when Mr. McKinley 
was inaugurated 1901, we remained four or five days. Next saw him 
probably a year later, when we came on visits we always stayed with 
Mrs. Harriet Morgan whose home was about half as far as from here 
to the cars.” She saw Charles almost every evening. She lived with 
Harriet Morgan from October 1904 until the latter died, then went 
to Hotel Johnson, then back to the old place about last of March, 
then after Mrs. Micliinard moved out they lived in Charles Mor¬ 
gan’s house. She saw him every morning and evening, lie always 
attended to business. He sold horse-radish and mint. Part of the 
time he had to have a man to drive the wagon. She never 
58 saw changeable moods in him. He was positive in his opin¬ 
ions. She never saw him crying, nor in a state of excitement. 
She and her husband lived in the same house with him the latter 
part of the divorce proceedings. She never saw anything wrong 
with him. She has formed an opinion as to whether he was of sound 
or unsound mind. He was of sound mind. lie felt very bitter 
against, his wife because she had ruined her own life and he said 
ruined his on account of her actions. He spoke nicely of his chil¬ 
dren, thought a great deal of Harry. Marie has been with her 
mother too much and was too much like her but ho desired to get 
her away from her mother and try to make a good woman of her. 
The little one he would put away in some institution. Harry he 
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would keep. He talked about his wife and children often. Every 
time he came home he wanted to tell all about what happened at the 
court. He always said little Buck was Mr. Michinard’s child.— 
Frank Michinard the co-respondent in the divorce case. She knew 
Mrs. Harriet Morgan from 1897, saw her here and in Boston. She 
never saw anything peculiar in her condition. She always thought 
she was of sound mind. Harry* was brought out by Marie July 2nd, 
1905, he stayed that time about three days. His father gave him 
fifty cents to buy fire works and witness also gave him fifty cents for 
the same purpose. There were three other children stopping there 
at the time. She did not know Charles R. Morgan had made a 
will until after the funeral. Before going to Boston he said “Helen, 
if anything happens to me see Mr. Barksdale. He knows all 

59 about my affairs.” 

Upon cross-examination witness testified: That she had not 
met any of her husband’s family until after her marriage in 1897. 
He was ill about a week sometime after his mother died. His 
brother John, the colored boy worked on the place, Mrs. Hoppe, 
Mis. Barker and the witness looked after him. She helped to nurse 
him. He was ill again in October, 1905, she helped to nurse with 
the help of a trained nurse at Dr. Barton’s and at the hospital. 

Thereupon Joseph R. Fague was recalled for caveatees and testi¬ 
fied: He knew Mr. Morgan 9 or 10 years, served on jury with him 
9 or 10 years ago and up to within two years of his death lie met him 
on an average of two or three times a, week. He had conversations 
with him, talked about marital troubles, divorce proceedings, ac¬ 
knowledged quite a number of papers before the witness who is a 
notary public. lie said his wife had been untrue to him that he 
doubted the paternity of his children. Witness believed him sane 
and never knew his sanity had been questioned. After the service 
on the jury lie often met him in the market house selling flowers 
and had conversation with him and never knew the man’s sanity 
had been questioned; that witness is a member of tho bar and has 
been a practising attorney about eight years. 

Thereupon Mason N. Richardson a witness for caveatees testi¬ 
fied; That he is a lawyer practising more than twenty one years. 
He knew Harriet Morgan for some years, but more inti- 

60 matcly 4 or 5 years next prior to lute death. He saw her 
quite often. Represented her in litigation lasting one, two 

or or three years. He then saw a good deal of her. He talked to her 
in respect to litigation and other matters for she was a friend of the 
childhood of his mother. It never oceur-ed to him to question her 
sanity. He saw nothing peculiar in her conduct or conversation. 
He was of opinion she was of sound mind as far as he formed an 
opinion. Tie knew Charles R. Morgan quite well four or five years 
next preceding his death. He represented him in legal matters two 
or three years and talked to him about business and other matters, 
was presont- when he was examined as a witness before an examiner 
in chancery. The litigation was prolonged the opposing attorneys 
were Mr. Worthington, Mr. Frailey and Judge Norton. He and 
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Wilson and Barksdale were together in certain litigation. Witness 
saw him frequently, heard he had been in an asylum and witness 
did not seek to form a conclusion as to his sanity and that his judg¬ 
ment was that he was of sound mind. He never saw anything that 
indicated otherwise Mr. Morgan paid him a fee after his mother 
died. 

Upon cross-examination witness testified: That he saw a great 
deal of him during the divorce proceedings and he never saw any 
difference in him. He always seemed the same. He never became 
excited, irritated, angry or ugly or matters of that kind. Ho always 
presented a smooth even demeanor to the witness; and while he dis¬ 
cussed those matters, yet he always did it in a rational, reasonable, 
self-controlled way. He expressed indignation and feeling but he 
had self-control. He never saw him in a mood. He said a 

61 great many things about his wife. Her conduct was very 
distasteful to him. “ITe told me that he did not believe that 

the children were his.” lie told me the evidence; he told me what 
the evidence was, about the reason why he had reached that conclu¬ 
sion, some of it; that the proof was that way;” and that he was very 
much exercised about it. 

Thereupon W. C. Sullivan a witness for the caveatees testified: 
That he has been a member of the bar over five years and is asso¬ 
ciated with Mr. Darlington; that he knew Mrs. Harriet Morgan 
quite well as far back as he can remember; saw her frequently and 
she was undoubtedly of sound mind. He knew Charles R. Morgan 
for five or six years but not intimately. He never say anything out 
of the ordinary with him. 

Thereupon Mrs. Agnes Hoppe one of the caveatees testified: That 
she resides in her mother’s house where she was born. Her mother, 
Harriet Morgan had eight children, four lived—John, Charles, Ed¬ 
ward and Agnes; She was married in June 1899; she was born in 
1871; she has lived at the same place all her life except one year; 
she knew Charles all her life; she was living right in the house 
with him except this one time. He lie was married in 1890; she 
never knew there was anything wrong about him mentally only the 
one time that he had this illness and was sent to the hospital. After 
he came out he seemed perfectly well. His mind was all right. From 
that time on he has always been perfectly sane. He was a very 
mild-dispositioned man—never saw him angry. She never heard 
him use profanity—never heard him use words like “by Christ” 
or “damn” or anything of the kind; never heard him discuss negro 
people; she was fond of him and he of her. He was on the 

62 best of terms with his brothers. She and her mother could 
not get along with Charles’ wife; he first told her of his wife’s 

misconduct after he left her; that she had been going with other 
men and that her conduct was so bad he could not stay at home. 
During the two years of the divorce proceedings he acted as any 
other person would act in that position. He was at her house a great 
deal of the time. He talked about the proof he had against her and 
the co-respondent Michinard. He cared a great deal for his child- 
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ren. In opinion of witness he was of sound mind all the time 
Bright’s disease developed after dc returned from Boston the sum¬ 
mer before his death. Up to that time he had been in comparatively 
good health. He was a tall man and from all appearance in very 
good health, perfect health, a tall robust man. She knew nothing 
of this \yill until after his funeral; that she never made any sugges¬ 
tion to him about how he should make his will and had nothing 
to do with it. 

Upon cross-examination witness testified: She and Charles had 
talked about how the property had been left by her father’s will and 
she told her brother that the will was not fair because it discriminated 
among the children; that she never knew anything about him mak¬ 
ing a will; they never discussed such a things 

Thereupon .J. Arthur Lyniiam a witness for caveatees testified: 
That he is a member of the bar and an examiner in chancery: 
that he knew Charles B. Morgan, took testimony in the divorce case 
and Morgan was present; that he observed said Morgan’s demeanor 
on these occasions; and it was about as the others present; that he 
saw said Morgan about four times after that; had conversations with 
him; that he saw nothing unusual in his conversation or 

63 demeanor; that witness is of opinion that he was of sound 
mind. There is nothing in his actions or in his deportment 

or mannerisms that.would indicate there was any mental disturb¬ 
ance with Mr. Morgan. 

Thereupon Herman Gascji a witness for caveatees testified: That 
he is a real estate agent and had known Charles R. Morgan about 
20 years; he knew him very well; sometimes saw him quite fre¬ 
quently, had business transactions with him, employed Morgan to 
get title to a piece of land on Connecticut Avenue extended, 

64 and he conducted the business very much to the witness’ satis¬ 
faction—it was for a member of the Chevy Chase syndicate. 

His mental capacity was just as good as anybody else; saw him 
frequently after that,—talked business with him and this continued 
substantially up to the time of his death. During all that time his 
mental condition was generally composed, very clear indeed. Able 
to form judgments accurately, and act upon them promptly. Every 
time witness saw him he was perfectly sane. 

Upon cross-examination witness testified: That the business trans¬ 
action referred to was about ten year’s ago and it was for a client 
of Thos. J. Fisher & Co. At the time of the divorce proceedings 
his mental condition was as good as witness’ might be under similar 
circumstances. 

Thereupon Charles C. Lancaster a witness for caveatees testi¬ 
fied : That he has been a member of the bar about 20 years, resides 
1742 Q, St., but for six or seven years lived at his country place on 
road to Tennallytown; he knew Charles R. Morgan very well; eight 
or nine years ago the Suburban Citizens’ Association was organized 
and Morgan became a member while witness was president of it. 
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Morgan was elected treasurer, and continued in the office several 
years; knew him until his death, came into contact, with him 
frequently, knew him well enough to know his mental condition, 
he was very intimate with him; he was a man of fine judgment, 
clear-headed, industrious, sober, enterprising, took a great deal of 
interest in public affairs out there, frequently he would get up on 
the floor and talk for 15 or 20 minutes on subjects that came up 
that people were interested in, he always talked intelligently and 
clearly and was one of the very best members in the organiza¬ 
tion. 

65 Upon cross-examination lie testified: That lie saw him fre¬ 
quently during divorce proceedings, on cars, at office of wit¬ 
ness, at the association and sometimes at Morgan’s homo. The special 
family misfortunes he had worried him but did not afi’cct his mental 
capacity at all or his judgment,—worried him just as any other man 
under similar circumstances. 

Thereupon Alexander Muxcaster a witness for caveatccs testi¬ 
fied: That he has been a lawyer about twelve years; that he knew 
Charles R. Morgan for two years prior to his death, saw him 40 or 
50 times, the last time lie saw him was two or three rears before his 
death; had business transactions with him; that he appeared to be a 
very energetic business man and there was no reason to question his 
sanitv or his abilitv to make an ordinary contract or deed; that the 
divorce proceedings had no effect upon him except pressed him finan¬ 
cially; that they made it pretty hard for him but. lie did not exhibit 
any feeling about it when talking to witness. 

Upon cross examination witness testified: That lie often sat at the 
same table with Morgan and ate lunch and talked with him, and he 
did not appear as being a man who was in any respect disturbed in 
his mental balance. 

Thereupon Charles L. Frailly a witness for eavealocs testified: 
That he is a lawyer and member of the firm of Worthington, ITcald 
and Fralley; that he knew Charles R. Morgan and his firm wore 
counsel in three or four cases for Mrs. Morgan; the litigation ex¬ 
tended from November 1002 to March 1005; during this litigation he 
saw Charles R. Morgan quite often, there was a great deal of testi¬ 
mony taken in two cases, and there was a cross-bill in divorce case. 
Mr. 'Worthington cross-examined Charles R. Morgan and witness 
observed him particularly, closely when he was under ex- 

66 animation; that in opinion of witness he was of sound mind. 

Upon cross-examination witness testified: That he noticed 
said Morgan in the hearing before Judge Could; that he smiled a 
great deal during the proceedings. 

Upon re-direct examination witness testified: That before Mr. 
Justice Gould a great many things came out that, were more or less 
humorous; one witness created some amusement; witness was amused 
at some of the things that came out, the. testimony in open court was 
lengthy and there were occasions “when some of us became amused 
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with the testimony.” “The witness Daingerfield amused the Court 
and counsel considerably.” 

Thereupon Daniel E. Stansbury a witness for the eaveatees tes¬ 
tified: That he is in the furnace, range and tin business at 1316 
New York Avenue—in such business about 25 years in Washington ; 
that he knew Charles E. Morgan in a business wav for about ten 
years, had considerable business deals with him, latrobc, range and 
roofing work which continued down to summer of 1905. He was 
very prompt in paying his bills; he talked with him; never thought 
he was insane; never saw anything wrong with him. He always paid 
his debts, lie was one of (he most reliable customers witness ever 
had on his books. 

Thereupon George W. Eay a witness for eaveatees testified: That 
until/ recently ho has been in the wholesale grocery business in 
Georgetown; for last 25 or 30 years knew Charles E. Morgan, saw 
him last about last of 1004; have had business with him; saw him at 
church; considered him perfectly sane. 

Upon cross examination witness testified: That Morgan and wit¬ 
ness were quite regular attendants at the Catholic Church at Tennal- 
lytown; that said Morgan was a practical Catholic. 

67 Thereupon Edward M. Cleary a witness for eaveatees tes¬ 
tified: That he has been a member of the District bar since 
about 1891; he knew Charles E. Morgan very well from about 1881; 
he often spent a couple of weeks at a time at said Morgan’s homo and 
a number of times spent Saturday nights and Sundays there, was 
always thrown directly in contact with him and slept with him; 
Charles E. Morgan went to the asylum in 1888; witness had been at 
West Point for two years; he looked particularly well when he came 
out. of the asylum; from that time on until he (lied he saw him once 
or twice a month; he always talked with him; they were very inti¬ 
mate until Morgan died; that he saw him March 4th, 1905; they 
were together on the Avenue a long time; Morgan said he had made 
a will and told witness in general what the provisions of the will 
were; fifteen years before witness had drawn a will for Morgan 
which the latter asked him to destroy in his presence and which he 
did destroy. lie said he had left his property to his own family, his 
brothers and sister; that he had entirely cut out his wife and his own 
children; witness told him that was a little harsh and asked him his 
reasons for it. He was very plain and very positive. He said he had 
learned the last child, he was positive, was not his own; he said he 
had believed the other children were his but that since the divorce he 
had been told by men in his employ they had seen relations that 
should not have existed, but they did not tell him before. He men¬ 
tioned a man by the name of Shine, a boy witness had known. 
Witness then tested Morgan’s recollection and it was good. Witness 
had been his attorney at times; witness knew the man; did business 
with him; Charles E. Morgan was bright and clear-headed about as 
keen a man as witness ever knew; he was of even temperament— 
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never saw him excited; ho said Miehinard was the man and he spoke 
of two or three people who had been rather promiscuous with 

68 his wife as reported to him. lie was positively sane in Feb¬ 
ruary and March .1905; Morgan and witness had gone to 

church together forty times; Morgan was intimate with a priest; and 
was a member of the choir; he was more religious than the great 
majority of men of his own age and faith; he was not; a profane 
man just the reverse; he was not easily excited; he did get right mad 
about his marital relations; has talked religion with him and he 
never said anything disrespectful of the Virgin or the Savior; in 
spring of 1905 lie kept, witness waiting to go on a trip down the 
river; Morgan was to go to seven o’clock mass but could not and 
did go to nine o’clock mass and kept witness waiting; that he knew 
Harriet A. Morgan well as far hack as he can remember. She was 
very religious; he never heard her sanity questioned. 

Upon cross-examination witness testified: That he went to Mor¬ 
gan’s the year before Garfield was assassinated as a guest of Charles 
R. Morgan; after that he was closer to him than to any other boys 
he knew; some falls witness would go out to the Morgan’s nearly 
every Saturday; he did not go out so after Morgan was married— 
only stayed over night once after that; That March 4th, 1905 he 
said this boy told him he had seen other men having illicit relations 
with his wife, and (hen mentionee two other men who had told him 
the same thing, and these men were not members of his family; wit¬ 
ness remembers the conversation very distinctly. lie said before the 
divorce case was concluded he was firmly of the impression the last 
child was not his own, and that since the divorce what these parties 
told him made him believe they were not any of them his own and 
he doubted their paternity; ho did not doubt the last child, but had 
more or less suspicions as to the paternity of the other children be¬ 
cause of the facts related by the three men; ho told witness what 
they had seen—which threw much doubt on the other children; he 
was happy when (he divorce case was over. 

69 Thereupon George E. Sullivan a witness for caveat, ees 
testified: That he is a lawyer, a member of the bar since 1902 

and is secretary to Mr. Justice Anderson; before that he was with 
Mr. Wayne MeVoagh and Mr. Fred McKenney. He knew Mrs. 
Harriet A. Morgan from his earliest recollection, she was an old 
friend of his family, particularly of his mother. He saw her on 
numerous occasions. Hlic was very intelligent, talked with a great- 
deal of intelligence. He never saw her except when she was entirely 
sane. He did not know Charles R. Morgan so well, Morgan talked 
to him. lie appeared all right. 

Thereupon Louis P. Shoemaker a witness for caveatees testi¬ 
fied: That he is a real estate dealer and knew Charles R. Morgan 
20 years; lived in the same vicinity witness lived when a boy, later 
saw him in town. He was at witness’ office a great many times and 
had a business transaction with him as co-trustee with Mr. TTanan 
involving an investment of trust funds, about 5 or 6 years ago. 
He was a trustee and came to collect the interest. This involved 
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about $5000. It was part of the French estate; said Morgan was con¬ 
nected with and treasurer of the Northwest Suburban Citizens’ 


Association of which association witness was a member. Ho never saw 


anything in the slightest degree which indicated that Morgan was 
of unsound mind; he never regarded his as a very strong man or a 
man of much ability, but he always seemed to know enough to take 
care of his affairs thoroughly well and he considered him of sound 
mind. 


Thereupon Dr. John William Chappell a witness for caveatees 
testified: That he is a practicing physician and has been since 1877 
with his office on Grant Road, Tennallytown. He and Morgan 
were brought up together as boys. He knew him all through his 
life, had numerous conversations and met him very frequently, at¬ 
tended his family and also Morgan on two occasions profes- 
70 sionally. He made a professional visit to Morgan in -Oc¬ 
tober 1903 and 2nd, or 3rd, or 4tli and on the 10th, 11th and 
16th of February, 1905. He called at witness’ office March 19, 
1905. Does not remember ailment in October 1903 it was slight. 
In February 1905 he had a chill, suffered pains in his entire body, 
pains in his chest. He apparently got back to his normal condition 
quickly. His mind was all right. Witness never noticed anything 
out of the way. Witness met him the day lie came back from St. 
Elizabeth’s he looked fine, better than he had ever looked in his life 


before. His mind was all right at that time. He never noticed any¬ 
thing wrong with his mind after that. He was of sound mind ex¬ 
cept when at St, Elizabeth’s in 1888. 

He knew Harriet A. Morgan from time he was a boy. She was a 
near neighbor. He considered her very evenly balanced, a ivell 


balanced mind, particularly clear judgment. 


Thereupon Charles L. Conway a witness for caveatees testified: 
That he is a government clerk, one summer two or three years ago 
ho had a. room in the Morgan house from first- of April to near first of 
November. He saw Harriet Morgan nearly every evening. She 
seemed to bo a woman of unusually clear mind for a woman of her 
age; that he saw Charles R. Morgan practically every evening dur¬ 
ing same period usually spent about an hour with him, had many 
conversations, the question of soundness or unsoundness of his mind 
did not occur to him. Witness would regard him as clear headed 
as the witness. 


Thereupon William Herbert Smith a witness for caveatees testi¬ 
fied: That- lie is a court reporter, an Examiner in Chancery and a 
member of the bar; he has been a court reporter for more than 20 
years; he knew Charles R. Morgan, met him in the course of taking 
depositions in the real estate suit; took his deposition; Mr. Barksdale 
examined him and Mr. Worthington subjected him to a very close 
rigid cross-examination—it was prolonged, two or three hours 
71 probably. From what the witness saw of him under this 
strenuous examination and cross-examination, from his ap- 
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pearance and conduct in the room where the other witnesses were 
examined, witness thought he was a man of sound mind. lie was a 
bright man of average intelligence. It never occur-cd to witness 
that he was insane, never noticed anything unusual or out of the 
ordinary about him. 

Thereupon Walter A. Wells a witness for the caveatees testified: 
That he has been a practicing physician since 1895, his office is at 
the Rochambcau; that he knew Charles R. Morgan, came in contact 
with him as a specialist and was under the care of the witness at his 
office from October 14th to 2‘2nd 1905—within a few days of the 
time he died. lie had a bad catarrhal condition of the nasal pas¬ 
sages. He treated Morgan. 

Ho never had any reason to suspect any abnormal condition of 
the mind; he appeared to be reasonable in every way and witness 
is of opinion that he was of sound mind. 

Thereupon Charles F. Gerry a witness for caveatees testified: 
That he is the confidential clerk of the Interstate Commerce Com¬ 
mission; he knew Charles R. Morgan from June 1905 until about 
November of the same year; he boarded at the Morgans that sum¬ 
mer and saw Morgan nearly every evening, frequently had conver¬ 
sations with him, in the evenings sat on the porch together and 
talked over topics of the day until it got cooler and then played 
checkers, cards or some other amusement in doors. His mental con¬ 
dition was perfectly sound. He was absolutely sane; went to Dr. 
Barton’s with Morgan. His mental condition then was absolutely 
right. 


72 Thereupon Loraine E. Gerry a witness for the caveatees 
testified: That she is the wife of Charles F. Gerry; that she 
knew Charles R. Morgan over ‘five months last summer a year, at 
his home; she saw him most all the time, every day evening and 
morning. She had many conversations with him. lie attended to 
business most every day except when he was away for a while; they 
talked about all kinds of things; he talked of his family but not 
frequently; he told of the trouble he had had; that he had been 
divorced that lie seemed very fond of little Harry. She did not sec 
anything unusual in his demeanor. He was decidedly of sound 
mind. 

Upon cross-examination witness testified: That she remembered 
the girl coming out there in July. Harry stayed out there for a 
time. He was very happy too; liis father was good to him. 

Upon re-direct examination witness testified: That Harry was 
there after Charles R. Morgan went away, Mrs. Ed. Morgan cared for 
him. He liked to stay with them. Tic didn’t want to go away, lie 
was so well cared for, and enjoyed it so; had such a good time. 


Thereupon Charles J. Gawler a witness for caveatees testified: 
That he is a funeral director; that he knew Charles R. Morgan 25 or 
30 years; talked to him sometimes; only had business dealings with 
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him when his father and mother died; that Charles It. Morgan 
made the funeral arrangements for the burial of his mother; that 
nothing about soundness or unsoundness of the mind of Charles 
R. Morgan ever entered his mind. He was always able to attend to 
his business. 


Thereupon Percy E. Budloxg a witness for the caveatees testi¬ 
fied: That he is a shorthand reporter; that he knew Charles R. 
Morgan since the actual taking of evidence in open court in the 
divorce proceedings; that he saw him every time he was pres- 
73 cut during those proceedings fully 20 times, possibly 30. 

Witness took all the testimony in open court and several 
sessions elsewhere; that he observed Mr. Morgan on these occasions; 
that he never had any reason to notice his mental condition during 
that time; that Mr. Morgan laughed at certain remarks and other 
persons laughed at the same time; in two or three places witness had 
difficulty in keeping a straight face; that Mr. Worthington cross- 
examined Morgan, witness thinks; that the examination was very 
long and hard to take. Witness entertained no doubt as to his sanity 
and has had no. reason to change it since. Witness had numerous 
dealings with him because he incurred a bill. lie settled it—saw 
him a number of times in connection with it after the decree. 


Thereupon Madeline IIoppe a witness for the caveatees testified: 
That she is a step-daughter of Mrs. Agnes Hoppe; that she knew 
Charles R. Morgan seven years before his death, saw him at her 
home; saw him most every day up to within a month of his death; 
talked with him every day; that she never noticed anything peculiar 
or unusual about his mental condition; he taught her and a girl 
friend how to ride. He was of sound mind—never had any reason 
to think otherwise about him. She knew Harriet Morgan. She was 
thoroughly sound. Witness is 20 years old. 


Thereupon Clara Craig (colored) a witness for caveatees testi¬ 
fied: That she is 36 years old: has lived at Mrs. Hoppe’s as a domestic 
(nurse) for three years and left in June, 1904; she saw Charles R. 
Morgan during that time about very other day; she talked with him, 
his manner, conduct and general bearing was mild, never noticed 
anything unusual about him. He was sane. 


74 Thereupon William S. Harris a witness for caveatees 
testified: That he is a dealer in Iv street market in horse¬ 
radish, canned goods, groceries, pickles and things of that kind—has 
four stands altogether all connected; has been there for 18 years; 
knew Charles R. Morgan about 10 years, dealt with him a great 
deal about 8 years—almost to the time of his deathwitness'" had 
business transactions with him two or three times a week; they pur¬ 
chased from each other regularly—when witness needed goods and 
Morgan had them he bought from Morgan, and when Morgan 
needed goods and Harris had them then Morgan bought from him. 
Morgan was all right, a good business man. He had a very pleasant 
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disposition all the time. If Charles R. Morgan was not of sound 
mind “there ain’t anybody else sound.” He was sound. 

Thereupon Julius A. Maedel a witness for caveatees testified: 
That he is a lawyer and has been for about 20 years; that he knew 
Charles R. Morgan about 15 years, represented him in some litiga¬ 
tion. He was trusteo in the estate of Miss French and he had witness 
file a bill to state his account and be discharged from that trust; that 
was about 1901 to latter part of 1902; estate probably of $20000; 
saw him frequently, observed his business capacity; he assisted in 
making up the account, went over it, a lengthy one, about 8 pages 
of foolscap and understood it perfectly. He was of sound mind. 

Thereupon William Vogt a witness for caveatees testified: That 
he is a truck farmer and lives on Wisconsin Avenue and has 20 
acres there; he knew Charles R. Morgan over twenty years; had 
business dealings with him, did business together—sometimes Mor¬ 
gan bought over a hundred dollars worth of horse-radish at a time 
from witness. Business dealings continued until about two 
75 years ago. He was a good business man—always in apple-pie 
order. lie was all right “like me or you would be—the same 

way.” 


Thereupon Dr. W. M. Barton a witness for caveatees testified: 
That he has been a practicing physician since January, 1896, with 
his office at 1338 II Street Northwest ; lie knew Charles R. Morgan, 
became acquainted with him in latter part of August, 1905, when 
he called to see witness professionally and saw him more or less con¬ 
tinually from that time until he died. He treated him at his office, 


at Morgan’s home, at George Washington University Hospital, then 
back at his home, then at witness’ private sanitarium where he stayed 


three or four weeks 


; after that at his homo a week, where he died. 


Morgan was suffering from 
sclerosis and heart trouble. 


Bright’s disease, he also had arlcrio- 
Dr. Barton called Dr. Behrend in con¬ 


sultation, both arc professors in Medical Department of Georgetown 
University. He also suffered from cpistaxis and Dr. Wells a spe¬ 
cialist was called in to relieve him in that, particular. Witness is of 
opinion that he was entirely sane at all limes under his observation. 
He never showed the slightest sign of Insanitv. 


Upon cross-examination witness testified: That ho did not die of 
Bright’s disease but of acute pulmonary oedema—pneumonia. He 
had heard that Morgan had been in the asylum and was in a good 
position to note what his mental condition was. 


Thereupon George F. Page a witness for caveatees testified: That 
he is manager of the Manhattan Laundry Company; knew Charles 
R, Morgan and saw him every day from July 3rd 1905, to about 
August 5th 1905, at his home; conversed with him every day, played 
games with him. lie was a man of just ordinary education,'but, very 
well read. He was a very bright man on almost any subject that you 
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mentioned, and seemed to be well posted on most of the topics 

76 of the day. He never saw anything unusual or peculiar in 
bis conduct and saw no reason to believe be was of unsound 

mind. 

Thereupon Dr. Frederick Data” a witness for eaveatees testified: 
That he has been a dentist about 16 years; he knew Charles R. 
Morgan about 80 years but not very intimately; saw him three or 
four times the last year of his life, fixed his teeth. He also in¬ 
troduced him to Dr. Barton. Ilis mind was perfectly clear. 

Thereupon Joseph E. Dyer a witness for eaveatees testified: That 
he has been in the wholesale grocery business in Georgetown 31 
years; knew Charles R. Morgan about 2 years; saw him about twice 
a month; had business dealings with him; he purchased vinegar, 
glass bottles; had conversation with him; saw nothing unusual in 
his manner, appeared to be a very good business man. He would 
buy from one to five barrels of vinegar at a time and other things. 

Thereupon Lloyd Hoppe a witness for eaveatees testified: That he 
is IS years old, has lived at Grant Road and Connecticut Avenue 
about S years and has known Charles R. Morgan that time; saw him 
two or three times a day, talked with him; he always appeared 
mentally well balanced—never saw any indication of insanity or 
lunacy. In his judgment was of sound mind; Morgan had a busi¬ 
ness out there he was able to attend to it. Witness is a telegraph 
operator for the Southern Railway. 

Thereupon Harry Moray a witness for eaveatees testified: That 
ho is a clerk in the Department of Agriculture; knew Charles R. 
Morgan 10 or 12 years; for several year's saw him nearly every day 
and also during summer of 1905 for about three months, had con¬ 
versations with him, no business dealings except renting quarters 
from him; saw nothing peculiar in his conduct. Is of the 

77 opinion that he was of sound mind. He also knew Harriet 
Morgan, did not observe anything strange or unusual in her 

conduct. 

Upon cross-examination witness testified: that George W. Harvey 
on the Avenue dealt with Morgan. Witness formerly worked for 
Harvey. 

Thereupon James B. TTendersoy a witness for eaveatees testified: 
That he is in the decorating business at 933 F Street, and has been 
so engaged 25 or 30 years; knew Charles R. Morgan in the early 
summer of 1905; boarded at Morgan’s house; saw him daily, 
and frequently twice a day; conversed with him on general topics 
every day, played checkers with him a good deal in the evenings, 
was a good checker player better than witness; played cards occasion¬ 
ally; never saw anything peculiar in his conduct; appeared to be a 
good business man ; was very attentive to business and very punctual 
in every wav. Witness thinks he was of sound mind. 
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Thereupon Vernox Harris a witness for caveatees testified: That 
he is a son of William S. Harris and is employed by the latter; knew 
Charles R. Morgan two years and up to his death; saw him two or 
three times a. week, sometimes not. so. often; had business dealings 
with him nearly every time he saw him, sometimes sold him as much 
as two hundred pounds of horse-radish; he seemed to be a first rate 
business man; never saw anything wrong with him; ho was ap¬ 
parently all right; had no reason to believe he was of unsound mind 
or otherwise than sane. 

Upon cross examination witness testified: That Edward F. Mor¬ 
gan deals with his father. He sells him horse-radish occasion¬ 
ally. 


78 Thereupon Patrick Y. S. Bowles a witness for caveatees 
testified: That he is a salesman for the TI. .T. Heinz Company; 
that he knew Charles R. Morgan for about five years; lie dealt with 
him in a large way buying horse-radish roots, buying at one trans¬ 
action as much as 8000 pounds; the last time he saw him was when 
Morgan was ill at the hospital. George Washington, and contracted 
to sell Morgan 8000 pounds of horse-radish representing a purchase 
of $600 or $700; was with Morgan probably more than half an hour 
on that occasion; Sir. Morgan’s mind was then perfectly sane and 
clear and was always so when witness saw him. He always wanted 
to get goods as low as he could. 


Thereupon Charles B. Woodritry a witness for caveatees testi¬ 
fied: That he is fhe steward of the St. James Hotel and lias been 
such.off and on for about 18 years; looks after all the tables, the 
general run of the kitchen and serving room; witness’ father Charles 
Woodbury buys the supplies and his uncle Levi AVoodbury is the 
proprietor; has known Charles R. Morgan over fifteen years; saw 
him about every other day; bought mint and horse-radish from him; 
was one of his most intimate friends; had social as well as business 
relations with him; had conversations with him; does not remember 
of ever having heard Charles R. Morgan use any profanity. AVit- 
ness is of opinion that Charles R. Morgan was of perfectly sound 
mind. 


Thereupon Barak T. Graves a witness for caveatees testified: 
That he is one of the witnesses to the will; first met Charles R. 
Morgan in fall of 1902 and saw him frequently until about a week 
before he died; saw him nearly every day during the divorce proceed¬ 
ings at the office of Wilson and Barksdale; never noticed anything 
peculiar in his talk or actions; never heard him use profane lan¬ 
guage but. once and that was when Mrs. It [organ testified, he said 
she was a damned liar. On the day the will was executed 
79 he came in and wanted to know where his will was. It had 
already been written. Tie read it over and said that was just 
what he wanted; he was of sound mind. 
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Thereupon Edward E. Morgan one of the caveatees testified: 
That he sells horse-radish and mint to the trade of the town; is a 
brother of Charles II. Morgan; knew him as long as he can remem¬ 
ber; saw him frequently after Charles R. Morgan’s return from St. 
Elizabeth’s; had no business dealings except as a brother would in 
a friendly way; was not in business with him; never heard Charles 
R. Morgan use any profane language, Jhe was a man of very even 
temperament, unusually so, he did not drink so far as witness knows, 
lie was natural in his conduct, perfectly so in every way. Witness 
never told children he would put them out or have them put out of 
the house as testified by Mrs. Michinard;. Charles R. Morgan went 
to church and was a practical Catholic, He believed in a hereafter. 
He attended to his Easter duties previous to his death as a practical 
Catholic. Witness and witness’ wife, John R. Morgan and Agnes 
V. Hoppe, were present when Charles R. Morgan died; Charles R. 
Morgan had a bitter feeling against his wife naturally under the 
circumstances; he did not think kindly of Marie because she was 
too much like her mother, but felt very kindly towards Harry. 
Did not know Charles had made a will until the day of the funeral 
he was informed by telephone from Wilson and Barksdale’s office; 
it.was after the funeral witness was asked to go to the office as they 
wished to see him, and he went; witness had not heard nor did he 
know prior thereto that Charles R. Morgan had made a will; wit¬ 
ness never said anything to him about making a will, and he 
never said anything of the kind to witness; that he had nothing 
whatever to do with this will and knew nothing of it until after the 
funeral. He never heard Charles R, Morgan speak disre- 
80 sportful ly of the Virgin or our Savior; Harry was out there 

in summer of 1905 when his father was away. Witness is of 
opinion Charles R. Morgan was of sound mind; said Morgan carried 
on business until he went to Boston and again took it up after he re¬ 
turned and continued until his death. Charles R. Morgan owned a 
half acre with house on it outright and in 1905 he soldTialf interest 
in it to witness for one thousand dollars; the deed has already been 
offered in evidence; his father had owned the property. 

Upon cross-examination the witness testified: That he was was 
born on this property and lived there until he was 16 or 17, went to 
school until about 13, worked for John Saul about two year's, then 
worked at Losekamp’s on Pennsylvania Avenue, then went back 
home; he wanted to enlist in the Navy and he did and was in the 
Navy two and a half or three years; there was no particular reason 
why he left Saul’s he was not charged with theft; he went to the 
Navy because he was of the roving disposition of boys; his father 
did not wish him to put him in the Navy but he prevailed upon him 
to do it; he was not put there because of any trouble at Saul’s; the 
conditions in the Navy were not to his liking and a great many men 
had deserted from the enterprise; the men were treated badly on a 
'cruise in the West Indies; the food was poor and he was disostisfied; 
lie wrote to his father to see if he could not make some arrangements 
to get away; the father applied to some officials here, who wrote to 
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Capt. Shepard of the Enterprise, and Capt. Shepard wrote to his 
superior officer that witness was a very excellent boy and the Captain 
thought it would bo a good thing for him to remain, and that the 
idea of wishing to get out would pass off; his father wrote to witness 
enclosing a copy of the letter and it pleased witness who was then 
satisfied. The Enterprise was then in the yard at Norfolk 

81 and naturally the men wanted to go on shore. Witness put 
his name to go on shore, but they blacklisted him because 

they were afraid he might desert and they would not let him go, 
kept him on board two or three weeks; he then had no idea of de¬ 
serting, but that provoked him and he decided if he ever went ashore 
lie would never go back, he went ashore and has not been back yet. 
Ho then went before the mast on the Bohemia, a four masted ship 
from Baltimore to San Francisco around the Horn, 137 days on the 
trip; made two trips on the Portland between San Francisco and 
Portland, went on the Granada to Panama., two trips, then on the 
John D. Sprockets to Honolulu, was in Hawaii a year, worked in a 
general merchandise store called the Hawai-an Agricultural Com¬ 
pany, then went back to San Francisco; had no trouble on the 
Spreckles, worked for the shipping master, John Hout, at Honolulu 
about three months, then with agricultural company, next worked 
for John Wells, Dublin, now Daugherty Station, California, re¬ 
mained there about a year, then to Santa Cruz, California, remained 
on coast two or three years, came back to Washington the year his 
brother was married to Miss Wendell and remained until 1890, part 
of the time worked at home and a part of the lime in the city—for 
Louis Faber about two years, then went to the Ebbitt House, then 
went with Puss and Stockholm when they opened the Langliam, 
then went to Boston where he remained until 1899 at the United 
Stales Hotel in various capacities, then the proprietor of that hotel 
took the Broadway Central Hotel in New York and asked him to 
take charge of the ground floor of the hotel and lie accepted and re¬ 
mained there until October 1904; that he was married in Boston in 
1897; he saved money, Charles R. Morgan had borrowed from him 
from time to time and owed him a thousand dollars. There was an 
indebtedness of $3000 on the property, witness paid $1000 for half 
interest subject to that; the house was built for $1800; Charles R. 
Morgan took up the notes, gave a note for $1000 and after- 

82 wards suggested conveying a half interest in that house as 
they were going in together; that he does not remember tho 

times of making the loans or the amounts; the loans were made at 
different times, in different years; sent him money from New York 
and loaned him some here; lent him money quite a number of times, 
largest amount about $250; Mrs. Morgan and witness jointly had a 
safe deposit in the Garfield Company 23rd Street and Sixth Avenue, 
New York; Mrs. Morgan usually attended to the loans; the thousand 
dollar note was given back to him and was found among his effects 
after he died; Witness sent a carriage for tho children to go to the 
funeral in. The morning Charles R. Morgan died, witness sent a 
telegram as soon as he got in town informing Mrs. Michinard of 
the fact. 
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Thereupon Noel W. Barksdale the executor named in the will 
testified: That he is an attorney, has been a member of the bar about 
15 years; knew Charles R. Morgan, first met him in 1902 when he 
came to witness’ firm to get. them to lake up a divorce proceeding 
for him; the bill was filed and contained a charge of adultery on 
the part of Mrs. Morgan at Atlantic City, the attorneys desired to put 
a general allegation of adultery against her that she had committed 
adultery there and at other places, but he would not permit it; that 
it must be confined to that particular place at a particular time with 
Frank E. Michinard, the bill was filed; Morgan made a trip to 
Atlantic City but counsel not deeming the proof sufficiently certain 
he directed that the bill be dismissed; later he directed another bill 
to be filed. Witness saw Morgan frequently, had three cases for 
him, saw him at least once a week from fall of 1902 until he died 
and sometimes more frequently; that witness noticed nothing un¬ 
usual when the testimony was taken in open court and he was 

83 there every session but the first one; He was cross-examined 
by Mr. Worthington; Morgan’s bearing throughout the 

dovorce proceedings was that of a man who was in the possession of 
his faculties and acted very well under a severe strain; the cases 
were decided by Mr. Justice Stafford about 7tli or 8th of February, 
1905, a decree was not. signed at that time, certain points were re¬ 
served on which argument was desired. Mr. Morgan was not present 
when the decision was rendered, and witness told him what Mr. 
Justice Stafford said; that the latter said he was “inclined to give 
the children to Mrs. Morgan and make an allowance of thirty dol¬ 
lars per month for their maintenance.” Mr. Worthington said 
“There are three children, your Honor; and Judge Stafford said 
“Yes there are three, but that third child, T suppose is his in law, 
but. not in fact.” Witness communicated that to Mr. Morgan the 
same day February 20th, 1905; that, on returning from court that 
day lie found a message asking that one of the firm go out to Mor¬ 
gan’s house; he went out and witness told him generally about the 
status of matters. Morgan then told him he wanted witness to 
prepare his will. Tie said what, he wanted embodied in the will, 
and what disposition he wanted to make of his property. He said he 
did not want his children to have any of his property, because what¬ 
ever was left, to the children Mrs. Morgan would eventually get, and 
ho did not, propose for her to have any of it, besides he knew the 
last child was not his and he had grave doubts about the other two 
by reason of mat-ers that had come up in connection with this divorce 
suit from time to time; witness made memoranda, of what, Morgan 
told him. TTe said there had better be mention made in there of 
his children, and wanted to know whether it would be better to leave 
them a dollar in order to make the will valid, that he had understood 
that children could not. be cut out without, being left something; 
witness told him he must be sure of what he was doing in 

84 cutting off his children; he said he realized that, but that 
was exactly what he wanted to do and wanted witness to write 

the will as lie directed; witness took the data for it and afterwards 
prepared the will which has been offered in evidence. He said he 
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desired witness to be bis executor; the will was prepared in accord¬ 
ance with his directions; was not present at execution of the will but 
saw it from time to time in the safe in an envelope of his firm 
having on it name of Charles It. Morgan and the word “will” in 
the handwriting of Andrew Wilson; witness took it from the safe 
and filed it in the office of the Register of Wills after Morgan’s 
death. The morning after his death Edward Morgan called up and 
notified witness of the fact, later he, Edward F. M6rgan, was told 
to come to the office after the burial; when he came in after the 
burial witness asked Edward F. Morgan whether he knew of the 
disposition Mr. Morgan had made of his property, and whether he 
had left a will or not. He said he did not. Witness then opened 
the will and read it to him. No one else was present when Charles 
R. Morgan gave the data for the will. Morgan and the witness 
were alone. He had been suffering with a severe cold, but he sat 
up on side of bed. Witness was there from an hour to an hour 
and a half; he saw Morgan frequently after that; came to office 
frequently when no business called him there, though there were 
a number of business transactions after that. A number of trusts 
or mortgages were put on the property. Mrs. Morgan joined in one 
in the fall before the decision of the divorce case; that witness 

85 saw Morgan on Sunday before his death on Teesday. There 
appeared to be no difference in his mentality at that time 

from any other the witness had seen him. Witness has no doubt 
whatever that he was of perfectly sound mind at all times over the 
period to which he has testified. 

Upon cross-examination the witness testified; That he saw no 
one else in the house except Mrs. Helen Morgan—one of the reasons 
he assigned for not wanting to leave his property to his children 
was that he knew Mrs. Morgan would eventually get it; witness docs 
not recall that lie told him he could put it in trust. He told him 
that he had a right to leave it in any way that he saw proper. 

Thereupon it was agreed by counsel for the respective parties that 
after the execution of this will Andrew Wilson put it in his safe 
where it remained until after Mr. Morgan’s death; that he witnessed 
the will and took custody of it. 

Thereupon Helen E. Morgan called for further redirect examina¬ 
tion testified: That the note she then identified was the note for 
$1000 referred to in the testimony Edward F. Morgan; that she 
found it in a box of Charles R. Morgan with other things when she 
was cleaning house about February 1906; it was made by Charles 
R. Morgan; that a receipt produced by witness is a receipt for safe 
deposit box in the Garfield Safe Deposit Company in the names of 
Helen E. Morgan and Edward Morgan; that they had money 

86 in two banks, the Garfield and the Excelsior Savings bank 
in the same building; that she brought Charles R. Morgan 

money on several occasions; she got money-order from Madison 
Square Post office twice, she thinks twice, and checks were sent to 
him from the Broadway Central Hotel; that Charles R. Morgan said 
he was short of money and requested the loans. 
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Upon re-cross examination witness testified: That she gave him 
various sums at different times for which he gave his notes; that 
after she and her husband came here in October 1904 until the fol¬ 
lowing spring they let him have different amounts $25, $50, $75, 
$35, different amounts for which he gave notes usually payable six 
months after date, but there were so many small notes the note for 
$1000 was given. 

Upon re-direct examination witness testified: That Charles R. 
Morgan said that Mr. Carlin (brother of Mrs. Michinard) had em¬ 
ployed a private detective to watch him, and that he was having a 
great deal of spoil with the private detectives. That he saw them in 
town at times when they were watching him, and he would lead 
them a dance, he would go up one street and down another, and 
dodge in a doorway, and they would come along, and he would stand 
there and laugh at them. 


Thereupon Helena Langly a witness'for caveatees testified: 
That she has been a trained nurse for 11 year’s, graduated from Gar¬ 
field Hospital; that she knew Charles R. Morgan about 4 weeks, she 
took care of him from about the middle of September to the middle 
of October, 1905 at Dr. Barton’s sanitarium 1338 II Street, 

87 Northwest; that she was with him every day and night for the 
four weeks, that he said he had made a will, that he had cut 

his wife and children off and when she asked him why he did that 
he said he was divorced from his wife, she had not, treated him well; 
and when she asked him why he did not leave something to the 
children lie said that if he did so that his wife would get part of it 
and he did not want her to have anything that belonged to him; 
that, lie described Mi’s. Morgan and told witness not to iet her come 
up it she should call, that he did not want to see her and requested 
witness to tell the servants not to let her come up to his room; that 
lie had Bright’s disease; that as a rule patients are delirious with that 
disease but he showed no such signs; that his mind was clear all the 
time ho was there. He was always bright and cheerful, he didn’t 
seem.depressed; witness is of opinion that he was of sound mind at 
the time lie was under her care. 

Thereupon on behalf of the caveatees the following were admitted 
in evidence: Equity cause 23,993, Fannie E. Morgan complainant 
against Harriet A. Morgan and Charles R. Morgan, defendants; at¬ 
tached to said bill and made an exhibit thereto is a copy of the will 
of the father of Charles R. Morgan devising the real estate, now the 
estate of Charles R. Morgan and other real estate, to Charles R. 
Morgan and John R. Morgan, subject to a life estate in Harriet A. 
Morgan, and also leaving small legacies to Edward F. Morgan and 
Agnes V. Morgan; the complainant claimed that she was 

88 entitled to the said real estate, the bill was subscribed and 
sworn to May 29, 1903 and signed by counsel A. S. Worth¬ 
ington; the decree in said cause dismissed the bill; a deed of trust 
from Charles R. Morgan and Harriet A. Morgan, his mother, to 
Andrew Wilson and Noel W. Barksdale, trustee) dated November 7, 
1904, recorded November 8, 1904 in Liber 2855 folio 96 conveying 
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the property involved in this litigation to secure a loan of one thou¬ 
sand dollars; it was acknowledged before the witness Joseph E. 
Fague, a Notary Public, November 7, 1004; a deed of trust from 
Charles R. Morgan and Fannie E. Morgan, formerly his wife but 
from — he was then divorced, to Andrew Wilson and Noel W. 
Barksdale, trustees, dated March 15, 1905, and recorded March 21, 
1905, Liber 2905, folio 71 conveying property in dispute to secure 
a loan of $1500; both grantors acknowledged the same before said 
Fague March 21, 1905; a deed of trust from Charles E. Morgan 
to same trustees, conveying properly in dispute to secure a loan of 
$500—this was dated April 29 1905, acknowledged before said Fague 
same day and recorded May 2nd, 1905 in Liber 2861 folio 62; four 
checks drawn on the Riggs National Bank by Charles R. Morgan, 
payable to the order of Mrs. Fannie E. Morgan, each for the sum of 
$30, all of which were by her indorsed by that name and marked 
paid, they are dated respectively June 30,1905, July 31,1905, 
89 August 31, 1905, and October 1, 1905; also a check for $25 
drawn by Charles R. Morgan July 25, 1905, payable to the 
order of Helen E. Morgan, endorsed by her and duly cashed by the 
Riggs National Bank from the National Safe Deposit. Company; 
Charles R. Morgan’s bank book at the Riggs National Bank showing 
deposits from 1896 to July 17, 1905, and showing that November 5, 

1904 he had a balance in bank of $92.06 and the following deposits: 
November 8. 1904 $200; November 16, 1904 $65.30; January 12, 

1905 $79.15'; February 17, 1905 $77.25; March 13, 1905 $91.50; 
April 3, 1905 $699.51; April 13, 1905 $100; May 4, 1905 $464; 
June 21, 1905 $160; and July 15, 1905 $77.85; and that on Novem¬ 
ber 4, 1905 when the book was finally balanced there was a balance 
to his credit, of $29.44. 

Whereupon it was stipulated by counsel the value of the estate of 
Charles R. Morgan in this cause is from $6000 to $7000. 

Whereupon the caveatces announced their case closed. 


Thereupon John R. Morgan was called by the caveators in re¬ 
buttal and testified: That he was present when Charles R. Morgan 
died; that it was early in the morning half past seven or eight, o’clock; 
and that Dr. Barton came a half an hour or an hour afterwards. 

Whereupon both the caveators and caveatees announced their 
testimony closed. 

Thereupon the caveatces by their attorneys renewed their motion 
to direct the jury to return a verdict in their favor upon the issues of 
fraud and undue intluence on the ground that there is no evidence in 
the case to sustain either of said issues; 


Whereupon the Court staled that he would reserve decision 
90 on those points with the statement in advance that his im¬ 
pression was against the caveators. 

Thereupon the caveatees by their attorneys reserved an exception 
to the refusal of the Court to grant the motion. 

Whereupon the Court stated that he would reserve his decision 
until the arguments. 

Thereupon the caveatees by their attorneys moved that the Court 






MAftlE t. MORCiAft Etf At. 



direct the jury to return a verdict in favor of the caveatees on the 
second issue relating to testamentary capacity. 

Whereupon the Court said “I will overrule that.” 

Thereupon counsel for caveatees requested to be heard. 

Whereupon in response to said request the Court said: Yes, hut I 
will tell vou in advance I will overrule it, because we have been tak- 
ing evidence on it all through here. 

91 Thereupon the caveatees reserved an exception to the said 
ruling of the Court, and said exception was duly noted by the 

Court, on his minutes. 

Thereupon the caveatees requested the Court to say what action 
the Court had decided to take on the motion to direct a verdict in 
their favor on the third and fourth issues relating to fraud and un¬ 
duo influence, and the Court thereupon overruled said motion. 

Whereupon the caveatees reserved an exception to said ruling by 
the Court, and said exception was duly noted by the Court on his 
minutes. * 

Thereupon the caveatees by their attorneys presented their prayers 
for instructions to the jury. 

(Note.— The words stricken out by running a line through them 
are those stricken out in modifying the prayers; the words under¬ 
scored are those which were inserted in modifying the prayers.) 

Thereupon the caveatees presented their said first prayer as fol¬ 
lows : 

1. The jury are instructed to return a verdict sustaining the will 
on all the issues. 

Whereupon the Court refused said prayer; to which refusal the 
caveatees by their attorneys excepted, and said exception was duly 
noted by the Court on his minutes. 

Thereupon the caveatees presented their said second prayer, as 
follows: 

2. The jury are are instructed that “undue influence” sufficient 
to avoid a will must amount to fraud or coercion destroying free 

agency and must operate at the very time the will was made, 

92 or be a present, constraint operating upon the mind of the 
testator in the very act of making it, and exercised for the 

purpose of procuring the particular will, and [directly connected 
with its execution].* Influence gained by affection and kindness 
is not “undue,” if no imposition or fraud be practiced, even though 
it induced the testator to dispose of his property, to the exclusion 
of its heirs, and favor of those who have contributed to the testator’s 
comfort and ministered to his wants. 

Whereupon the said prayer as modif-ed by the Court in striking 
out the words indicated was granted, to which modification the 
caveatees excepted, and said exception was duly noted by the Court 
on his minutes. 

Thereupon the caveatees presented their said fourth prayer as fol¬ 
lows : 


* Words enclosed in brackets erased in copy. 
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4. Tlie jury are instructed that in considering whether dr Hot the 
will was procured by undue influence the leading inquiry is, was the 
testator a man easily influenced; and whether or not the testator was 
a man of mental strength, strong will, and decided character are im¬ 
portant considerations. 

Whereupon the Court refused said prayer, to which refusal the 
caveatces excepted, and said exception was duly noted by the Court 
on his minutes. 

Thereupon the caveatees presented their sixth prayer as follows: 

6. The jury are instructed that before they can find there was 
undue influence in the execution of said, will, they must find that 
there is affirmative evidence of facts from which such undue influ¬ 
ence is clearly and reasonably to be inferred. That a party 

93 benefit/ed by a will, or that he had the motive and oppor¬ 
tunity to exert such influence, are not alone sufficient to 

justify such a finding. There must be some affirmative evidence 
that he did exert undue influence. 

Whereupon the Court inserted the said word alone and as modified 
granted the said prayer, to which modification the caveatees excepted, 
and said exception was duly noted by the Court on his minutes. 

Thereupon the caveatees presented their seventh prayer: 

7. The jury are instructed that a testator is of sound and dis¬ 
posing mind and capable of executing a valid deed or contract, when 
he possesses memory and mind enough to know in a general way 
what property he owns and desires to dispose of, the persons who are 
or should be the natural objects of his bounty, the persons to whom 
he wishes to give it, and the manner he wishes it applied; and gen¬ 
erally, fully understands his purposes and the business he is engaged 
in, in so disposing of his property; and it is not necessary that he 
should be endowed with a high order of intellect, or even an in¬ 
tellect measuring up to (he ordinary standards of mankind; nor is 
it necessary that he should have a perfect memory or that his mind 
should be wholly unimpaired by age, sickness, or other infirmities. 

Whereupon the Court modified the same by inserting the words 
“or should be” and granted the prayer as modified, to which modifi¬ 
cation the caveatees excepted, and said exception was duly noted by 
the Court on his minutes. 

Thereupon the caveatees presented their ninth prayer: 

9. The jury are instructed that before they can find that inca¬ 
pacity existed, they must believe that it existed at the very 

94 time of executing the will. Proof of incapacity at any time, 
prior or subsequent to the making of the will, while it may 

furnish ‘evidence reflecting on the condition of the testator’s mind 
at the date of the will, will not relieve the party assailing the will 
from the necessity of establishing, by clear or sufficient proof, the 
existence of the mental ineompetency at the time of executing the 
paper. 

Whereupon the Court modified said prayer by inserting “or suffi¬ 
cient” and granted the prayer; to which modification the caveatees 


MARIES 1 . MORGAN Rl* At. 49 

excepted, and said exception was duly noted by the Court on his 
minutes. 

Thereupon the caveatees presented their thirteenth prayer: 

18. The jury are instructed that the declarations made by the 
testator, either before or after the execution of the will, are not to be 
considered as evidence [either in favor of or against the will, nor in 
any manner as proof]* of the truth of the statements made, but only 
as they may throw light upon the mental condition of the testator 
at the time the will was executed. 

Whereupon the Court modified the said prayer as indicated and 
granted the same; to which modification the caveatees excepted, and 
said exception was duly noted by the Court on his minutes. 

Thereupon the caveatees offered their fourteenth prayer: 

14. The jury are instructed that if they find from the evidence 
that the will in controversy is in accord with the repeated declara¬ 
tions of the testator as to his feelings towards his relatives and the 
beneficiaries, then they should consider such declarations in de¬ 
termining whether the testator was of sound and disposing 
95 mind when he executed the will. 

Whereupon the Court refused said prayer, to which refusal 
the caveatees excepted, and said exception was duly noted by the 
Court upon his minutes. 

Thereupon the caveatees presented their seventeenth prayer: 

17. The jury are instructed, that if they are satisfied that the 
attesting witnesses to the will, are disinterested, intelligent and truth¬ 
ful, [that |* their testimony as to the mental condition of the testator 
at (lie time he executed the will, is entitled to careful consideration. 
These witnesses were chosen by the testator, and are under the law 
charged with an important duty in relation to the execution and proof 
of the will. It must be presumed that in the performance of that duty 
they observed carefully the appearance of the testator at the time and 
formed an opinion as to his sanity; and that each one signed the 
attestation clause presumably knowing at the time that the question 
as to the testator’s mental capacity would be asked him in court, 
if he should be living at the time of the testator’s death; and for 
that reason any honest and intelligent witness would take pains to 
satisfy himself on that subject before signing. 

Whereupon the Court modified said prayer by inserting the words 
underscored above and granted the prayer as modified to which 
modification the caveatees excepted, and said exception was duly 
noted by the Court on his minutes. 

Thereupon the caveators presented their first prayer: 

In order to find the testator, Charles 11. Morgan, at the time of 
walking the will in controversy, not to have been possessed of the 
sound and disposing mind contemplated and required by the law 
in making such an instrument, it is not necessary that you 
9(> should find him to have been either actually crazy or of 
unsound mind, as that expression is ordinarily apprehended 


* Words enclosed in brackets erased in copy. 
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and understood. If you find that, [from whatever cause,] * 
llie said testator, at the time in question, was mentally 
incapable of making a disposition of liis property with 
judgment and understanding with reference to the amount 
and situation thereof and the relative claims of those who 
should have been the objects of his bounty, you may find that he 
did not possess the testamentary capacity requisite in the making 
of a will and may, accordingly, answer the second issue “no”; and, 
in considering this question of testamentary capacity, you should 
take into the account the time, manner and circumstances of the 
execution of the will; the nature and extent, of the testator’s estate; 
his family and connections, their condition and relative situation to 
him; the terms upon which lie stood with them; the claims of the 
caveators, or any of them, upon him; the condition and relative 
situation of the beneficiaries of the will; the contents of the instru¬ 
ment itself, and the unnatural character thereof as respects the 
caveators, or any of them. 

Whereupon the cavcatecs objected to the granting of said prayer 
upon the ground that it leaves it to the jury to say whether the 
testator used proper judgment and discretion in making said will 
and also upon the further ground that the prayer does not enumerate 
nearly all the elements that should he enumerated, that is, singles 
out some elements and makes them unduly prominent, in consider¬ 
ing testamentary capacity. 

Whereupon tbe Court granted said prayer; to which action of the 
Court- the cavcatecs excepted, and said exception was duly noted by 
the Court on his minutes. 

97 Thereupon the caveators presented their third prayer: 

ITT. As respects the testamentary capacity of the testator, 
you are instructed that what you are to consider is his capacity to 
make the particular will in controversy; and, if you find from the 
evidence, that [from whatever cause,]* the mind of the 
testator, at the time of making the will in controversy, 
was so disturbed or affected that his reason and judgment 
became lost in respect of considering the natural objects 
of his bounty to such an extent as to render him unable, fairly 
and justly, to consider the natural claims upon him of those who 
should have been the objects of his bounty, you are instructed that 
he did not possess the necessary testamentary capacity to make a 
will; and, in considering whether the mind of the testator was so 
disturbed or affected, as is above assumed, you should consider, in 
connection icith all the other facta in the case, his domestic relations, 
especially during the few years preceding his death, and the mak¬ 
ing of the will in controversy; and, if you find that such relations 
caused in the testator a bitterness or aversion towards his wife, of 
such a character and to such an extent as to amount, in effect, to a 
monomania on the subject, and so to possess his mind as to make 
the said bitterness or aversion dominant over him when considering 
his children, and their natural claims upon him as the objects of 
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his bounty; and, if you also find that, when about to make the said 
will, the testator would have made it in favor of his children but 
for the belief, arising from such alleged monomania, that he could 
not do so without his wife’s obtaining possession and control of such 
property as he might, by his will, leave to his children, then you 
should find that the testator did not possess the requisite testament¬ 
ary capacity to make the will in controversy and should, accordingly, 
answer the second issue “no.” 

98 Whereupon the caveatees objected to the granting of said 
prayer for the reason that there is no testimony in the case to 
warrant the giving of such an instruction and no testimony that the 
testator was afflicted with monomania. 

Whereupon the Court granted said prayer; to which action of the 
Court the caveatees excepted, and said exception was duly noted by 
the Court on his minutes. 

Thereupon the caveators presented their fourth prayer: 

IV. Whilo in order to answer the fourth issue “yes,” you should 
be satisfied, by a preponderance of the evidence, that the testator 
executed the instrument in controversy under an influence which 

t 

he was too weak to resist and which overbore his own desire and 


will in the premises, yet you are not required so to be satisfied by 
express and positive evidence to that effect; it will suffice if you be 
so satisfied by all the facts and circumstances of the case, fairly and 
discreetly considered; and, in determining whether the testator was 
unduly influenced in making the said instrument, you may con¬ 
sider, in connection with all the other facts and circumstances of the 
case, the relations of the testator to his wife, and liis feelings and 
those of any of the beneficiaries of the said instrument towards her; 
and the opportunity thereby afforded for the exercise of such in¬ 
fluence upon the mind of the testator, or by the said beneficiaries, 
respectively. 

Whereupon the caveatees objected to the granting of said prayer 
for the reason that there is no testimony in the case upon the issue 
of undue influence which could warrant any such instruction. 

Whereupon the Court granted said prayer; to which action of the 
Court the caveatees excepted, and said exception was duly 
99 noted by the Court on his minutes. 

Thereupon the caveators presented their sixth prayer: 

VI. It is essential to the exercise of the power to make a will that 
the testator be able to comprehend and appreciate his relations to 
others who might or ought to be the objects of his bounty; and that, 
no disorder of the mind shall so far poison his affections, pervert 
his sense of right, or prevent the exercise of his natural faculties, as 
to render him incapable of such comprehension and appreciation, 
and to bring about a disposal of his property which, if his mind had 
been sound, would not Have been made. 

Whereupon the caveatees objected to the granting of said prayer 
for the reason that the prayer does not state a proper test of mental 
capacity, but an improper one, and for the further reason that it is 
abstract in form and has no relation to this case. 
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Whereupon the Court granted said prayer; to which action of 
the Court the caveatees excepted, and said exception was duly noted 
by the Court on his minutes. 

Thereupon the caveators presented their eighth prayer: 

VIII. In determining the question of a testator’s capacity the jury 
are at liberty to consider in connection with all the other evidence 
in the case , the character of the will itself, the beneficiaries there¬ 
under, and those who ordinarily and usually would have been the 
objects of his bounty; the jury being instructed that the question of 
capacity always relates to the capacity of the testator to make the 
particular will in controversy. 

Whereupon the caveatees objected to the granting of said instruc¬ 
tion for the reason that it segregates a few of the elements 
100 of testamentary capacity and emphasizes the character of 
the will. 


Whereupon the Court granted said instruction; to which action 
of the Court (lie caveatees excepted, and said exception was duly 
noted by the Court on its minutes. 

Thereupon the caveators presented their ninth prayer: 

IX. The jury may consider the nature and character of the will, 
and, if it be contrary to natural justice, this, with all the other facts 
of the case, may be considered by the jury in the determination of 
the question whether the testator was of sound mind. 

Whereupon the caveatees objected to the granting of the said 
prayer for the reason that it singles out the character of the will 
and from the standpoint of the caveatees it does not make any differ¬ 
ence whether it is contrary to natural justice or not, and further it 
is practically included in the foregoing instruction. 

AVhereupon the Court granted said prayer; to which action of the 
Court the caveatees excepted, and said exception was duly noted by 
the Court on his minutes. 


Thereupon the caveators presented their tenth prayer: 

X. In determining the question of the testator’s capacity, the jury 
may consider whether or not the claims of the children have been 
disregarded; and if they find that such claims have been disregarded, 
they may consider that fact, in connection with all the other facts 
and circumstances of the case, and give if such weight as, in their 
sound judgment and discretion, they think it entitled to. 

AVhereupon tho caveatees objected to the granting of said prayer 
for the reasons before given relating to the preceding prayers 
101 and is objectionable for the same reason and because it re¬ 
iterates and emphasizes, singles out certain elements. 

Whereupon the Court granted said prayer; to which action by 
the Court the caveatees excepted, and said exception was duly noted 
by the Court on his minutes. 

Thereupon the caveators presented their twelfth prayer; 

XII. If the jury believe that the testator was laboring under 
[partial insanity orj* a monomania concerning his wife, and that 
his will disinheriting his children, was the direct offspring of such 
[partial insanity or]* monomania, then the jury is instructed that 
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the will must be regarded as invalid, even though the general 
capacity of the testator to do ordinary business be unimpeached, pro¬ 
vided such monomania so affected the testator in making his will, as 
to show him to be of unsound mind in that particular. 

AVhereupon the caveatees objected to the said prayer for the reason 
that the facts in this case do not warrant any such instruction and 
for the further reason that it does not define monomania; the cave¬ 
atees claiming that there is no evidence in the case of monomania. 

AVhereupon the Court granted said prayer; to which action of the 
Court the caveatees excepted, and said* exception was duly noted by 
the Court on his minutes. 

Thereupon the caveators presented their fourteenth prayer: 

XIV. The jury is instructed that if Charles R. Morgan was of 
sound mind, and desired to prevent the youngest child, Malcolm A. 
Mor gan and his wife, from having or deriving any benefit from his 
property, it was not necessary for him to cut off his other two 

102 children, as was done by his will. He could have vested the 
• title in a trustee for the use of his children, Marie and Harry, 

and so limited the same as to prevent either Malcolm A. or his wife, 
from receiving any benefit under his will. 

AVhereupon the caveatees objected to the granting of said prayer 
for the reason that if the property had been placed in trust as indi¬ 
cated the mother might nevertheless have been appointed guardian 
and thus have handled the income from the property, and further 
there is no evidence in this case that the testator made any distinction 
in his feelings towards the youngest child and the other "two with re¬ 
gard to the disposition of liis property; it is also presumed that if 
the law is as stated in the instruction that the testator knew it. 

AVhereupon the Court granted said prayer; to which action of the 
Court the caveatees excepted, and said exception was duly noted by 
the Court on his minutes. 

103 Thereupon the Court charged the jury as follows: 

Gentlemen, this case is one, as you understand, which has 

for its object the determination of the fact as to whether the certain 
paper writing that has been read to you is the will of Charles R. 
Morgan, or whether it is not his will. 

The Probate Court, when that paper was offered for probate, had 
before it the petition filed by the parties interested under the will for 
its probate, and the petition filed on behalf of these children, who 
are the natural heirs of the alleged testator, alleging that it was not 
his will, for certain reasons. They alleged that it was not his will 
because he was not competent to make a will at the time that paper 
was signed, and that it was not his will because he was influenced by 
what is known in the law as undue influence or fraud, and that ft 
was the result of that rather than the result of his own mind, and for 
these reasons it was not his will. So the Court was asked not to 
admit it to probate and record as a will. 

AA r ith those two statements before it, the Court formulated four 
issues to be tried by a jury to ascertain the fact as to whether that 
was his will or not. As to the first issue, which was merely as to the 
execution of the paper, it is conceded that he did execute that paper. 
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There is nothing to the contrary, and you are to answer that issue in 
the affirmative—that that paper was executed by Charles R. Morgan. 
Then the other three issues are numbered two, three and four, the 
second one being: 

“At the time of the alleged execution of the said paper writing, 
was the said Charles It. Morgan of sound and disposing mind and 
capable of executing a valid deed or contract?” 

The third is, “Was that paper procured by the fraud of 
104 Edward E. Morgan, Agnes V. Hoppe, or any other person or 
persons?” and the fourth, “Was it procured through the un¬ 
due influence of these parties?” 

In considering the evidence as it came in, I was disposed at first 
to say that you could answer the third, and fourth issues in the 
negative without any consideration by you; that I was disposed to 
give you that direction. But on further reflection I thought there 
were such facts here that it would be better for you to decide those 
issues than for the Court to undertake to direct you in regard to 
them. But if you find as against the will on cither of those issues, 
of course this paper cannot be admitted to probate and record as the 
will of Charles R. Morgan; and it is immaterial, so far as that point 
is concerned, whether you answer all three of those issues against 
the will or in favor of the will. So far as the result is concerned, if 
either of them are answered against the will, then the paper is not to 
be probated as the will of Charles R. Morgan. But I apprehend you 
will find the most difficult question to determine under the second 
issue, as to whether or not this man was of that competency at the 
time the paper was signed that the law requires of a man to make 


the character of will that this will is. 


The law is clear that a man 


has the right, has the dominion over his property so long as he is 
in his right senses and of competent age, and can make a will and 
dispose of his property to whomsoever he pleases. But at the same 
time, if he makes a will that is unnatural, a will that, seems strange, 
that is one piece of evidence in the case that a jury may consider as to 
whether or not his mind was right at the time he executed the paper; 
and that is one of the strong elements in this case that you will have 
to meet in determining whether or not this was actually the 
105 will of a sound mind. 


One word in regard to the position here: It is the law of 
this land, and it is the law of this District, that a father must sup¬ 
port his own minor children. It is not only the law, but it 
106 was determined in this case by judicial decree in the divorce 
case that he should pay to the mother of these children thirty 
dollars a month, until further order of the Court, for the support of 
these three children—not the two, but the three of them. They [ire 
all his children legitimately—that is, legally, I mean. It is claimed 
that they were not actually his, that one of them was not actually 
his; but there is no pretense here, there is no evidence here to show, 
that the other two were not actually his children. But the law 
recognized all three of them as his children, and the decree that the 
court of equity pronounced in this case requires him to pay thirty 
dollars a month—The language of the decree </eing as follows: 
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^That said Fannie E. Morgan, until the further order of the 
Court shall have the custody of her children, Mamie, Harry, and 
Malcolm Amour, and that so long as said Fannie E. Morgan shall 
have the custody of said children, and until the further order of 
Court, said Charles K. Morgan shall pay to said Fannie E. Morgan 
for the support of said children the sum of thirty dollars per month, 
the first payment to date from the date of this decree, and to be paid 
within thirty days from this date.” 

That decree was in full force and operation at the time of the 
death of Charles R. Morgan; but it was of the date of March 7th, 
I think, having been made a few days after the will was made. So 
that I am only pointing this out to you to show the situation of this 
man at the time the will was made. The divorce had been 
107 granted by a previous decree, leaving the custody of the 
children, and the determination of whether he should pay 
for their support or not, in abeyance until this decree was passed 
a few days later. 

The law required him to support those minor children; the decree 
of the Court required him to support them, all three of them; and 
he did support them—that is, he complied with the decree—while 
he was living. 

Now, I do not know of any law that would prevent him from 
changing his property by conveyance, selling it, conveying it, even 
while that decree was pending; but he still had the moral obligation 
upon him, as well as the legal obligation, under that decree, to sup¬ 
port those minor children. He might have conveyed all of his prop¬ 
erty away; he might have sold it; lie might have changed it; but he 
would still have that obligation on him. So he might have disposed 
of his property by will. He had the right to do it, even in disre¬ 
gard of this moral obligation, and this obligation that is generally 
the offspring of affection from a parent toward his children. He had 
a right to dispose of his property and disregard that entirely, provid¬ 
ing he was of sound and disposing mind, such as the law contem¬ 
plates in such cases. So that I say that you have this predicament of 
this family, this conditon of affairs to consider and to bear in mind, 
in considering the question which is most important in the case, 
as to what this man’s mental condition was on the 23rd day 
10S of February, 1905, when he signed this will. All the testi¬ 
mony of his condition before or his condition afterwards has 
no bearing on the case unless it helps you to reach a conclusion as to 
what his mind was at that particular and precise time. He might 
have been sane before, he might have been sane afterwards; he might 
have been insane before or insane afterwards; but if he was insane 
at that time in the sense of the law, then that will was not his will 
within the eye of the law. If he had competency, mental capacity, 
sufficient to make a will at that time, and was insane the next day 
or was insane the day before, the will should stand as his will. So 
that your attention is directed purely to the actual time when the 
will was executed, and to ascertain what his condition of mind was 
at that time. 
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It is said in the testimony that tins man regarded all his obliga¬ 
tions ; that he was a church-going man; that he paid his debts; that 
he recognized his duties as a citizen, was the treasurer of a citizens’ 
association, and all that. Now, did he regard, at the time he made 
this will, the moral obligations, the obligations of a father towards 
minor children? That is the query that comes to the minds of all 
of us in considering the question of testamentary capacity. At that 
time did he regard those things; or was he in such a state of mind 
that he had quit being a good practical Catholic, as has been testified 
to, or that he had given up his ideas of citizenship and proper 

109 duties; or was his mind diseased by some defect, something 
that would unbalance his intellect and throw him off so that 

he lost his judgment and lost his reason when lie was undertaking 
to dispose of his property and remember those who were or ought to 
be the objects of his bounty? 

The title, of course, to real-estate goes by conveyance, or it goes 
by descent. A man makes a deed, and lac is said to have disposed 
of his property by conveyance. So, when lie makes a will, his prop¬ 
erty is said to be disposed of by conveyance; but the difference is 
that the will does not take effect until the man is dead. If there is 
no will, instantlv when the man ceases to live title descends to his 
next of kin, his heirs—in this ease these three children. So that 
if there was no will, on the expiration of (he life of Charles R. 
Morgan, these three children would have taken the title to that prop¬ 
erty. Ilis wife no longer was entitled to any of it, because she was 
divorced. The title would have vested in these three children; and 
if the conveyance is by will, it takes effect at that same date, the 
death of testator. 

The testimony—that is, some of (lie testimony—also tends to show 
that the man’s mind was profane toward the objects of his worship 
heretofore. There is another indication for you to consider in con¬ 
sidering all this testimony, as to whether that was actually so or not; 
and if so. whether that did have any effect upon his judg- 

110 ment and capacity to decide fairly and reasonably about his 
property, and about those who were to have it after he had 

ceased to live. 

With these general observations about the case, and what you have 
to consider when you retire to the jury room, I will read you the in¬ 
structions- that have been granted at the request of counsel, which 
embraces the law from the different theories of the counsel as pre¬ 
sented to the Court. 

In the first place I read the instructions granted at the request 
of the caveatees, those claiming under the will: 

“The jury are instructed, that ‘undue influence’ sufficient to avoid 
a will, must amount to fraud or coercion destroying free angcncy, 
and must operate at the very lime the will is made, or be a present 
constraint operating upon the mind of the testator in the very act 
of making it, and exercised for the purpose of procuring the par¬ 
ticular will. Influence gained hv affection and kindness in not ‘un- 
due,’ if no imposition or fraud be practiced, even though at induced 
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the testator to dispose of his property, to the exclusion of his heirs, 
and in favor of those who have contributed to the testator’s comfort 
and ministered to his wants.” 

“The jury are instructed that the burden of proof on the issue of 
undue influence is upon the caveators; and before they can find in 
their favor on that issue, they must be satisfied, by a fair prepon¬ 
derance of evidence, that the testator’s free agency was destroyed, 
and that his will was overborne by excessive importunity, coercion, 
imposition, or fraud, so that the will does not in fact express 
1X1 the testator’s wishes as to the disposition of his property, but 
the wishes of the persons exercising the undue influence.” 

“The jury are instructed that if they find that the said will was 
made without the knowledge, suggestion, persuasion, or coercion of 
any person or persons, then their verdict on the issue of 'undue in¬ 
fluence’ must be in favor of sustaining the will on that issue.” 

“The jury are instructed that before they can find there was undue 
influence in the execution of said will, they must find that there is 
some affirmative evidence of facts from which such undue influence 
is clearly and reasonably to be inferred. That a party benefited by 
a will, or that he had the motive and op-ortunity to exert such in¬ 
fluence, are not alone sufficient to justify such a finding. There 
must be some affirmative evidence that he did exert undue influence.” 

On the same subject of undue influence I will read the instructions 
granted on behalf of the caveators at this point, so that you may 
have the law pertaining to that issue together, before T. touch the 
others: 

“While, in order to answer the fourth issue 'yes,’ you should be 
satisfied, by a preponderance of the evidence, that the testator exe¬ 
cuted the instrument in controversy under an influence which he 
was too weak to resist and which o-erbore his own desire and will in 
the premises, yet you arc not required so to be satisfied by 
112 express and positive evidence to that effect; it will suffice if 
you be so satisfied by all the facts and circumstances of the 
case, fairly and discreetly considered; and, in determining whether 
the testator was unduly influenced in making the said instrument, 
you may consider, in connection with all the other facts and circum¬ 
stances of the case, the relations of the testator to his wife, and his 
feelings and those of any of the beneficiaries of the said instrument 
towards her; and the opportunity thereby afforded for the exercise 
of such influence upon the mind of the testator, or by the said bene¬ 
ficiaries, respectively.” 

Now, on the issue of mental capacity: 

“The jury are instructed that a testator is of sound and disposing 
mind and capable of executing a valid deed or contract, when he 
possesses memory and mind enough to know in a general way what 
property he owns and desires to dispose of, the persons who "are or 
should be the natural objects of his bounty, the persons to whom he 
wishes to give it, and the manner he wishes it applied; and generally, 
fully understands liis purposes and the business he is engaged in, in 
so disposing of his property; and it is not necessary that- he should 
be endowed with a high order of intellect, or even an intellect meas- 
8—1793a 
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uring up to the ordinary standards of mankind; nor is it lieCGssaty 
that he should have a perfect nieiuory or that his mind should be 
wholly unimpaired by age, sickness, or other infirmities.” 

113 “The .jury are instructed that the presumption of law is 
that the testator was of sound and disposing mind and capa¬ 
ble of executing a valid deed or contract at (he time of executing said 
will; and the burden of proof is upon the caveators not only to over¬ 
come this presumption, but to establish, by a fair preponderance of 
evidence, the incapacity of the testator at the time of executing said 
will.” 


“The jury are instructed that before they can find that incapacity 
existed, they must believe that it existed at the very time of executing 
the will. Proof of incapacity at any time, prior or subsequent to 
the making of the will, while it may furnish evidence reflecting on 
the condition of the testator's mind at the date of the will, will not 
relieve the party assailing the will from the necessity of establishing, 
by clear or sufficient proof, the cxishmce of the mental incompetency 
at the time of executing the paper.’’ 

“The jury are instructed that in considering whether at the time 
of the execution of the said paper-writing the testator was of sound 
and disposing mind, and capable of executing a valid deed or con¬ 
tract, they are to consider all the evidence that has been submitted 
/ 1/ 


to them iu this case as to his acts, habits, conversations and declara¬ 
tions, so far as they may in the opinion of the jury, throw light upon 


his mental condition at that time.” 


114 “The jury arc instructed that a person has a legal right 
to make a will disposing of his property as he pleases, even 

to gratify partialities and prejudices; and even to exclude those of 
close blood relation to him. Such right is among the dearest and 
most sacred rights of the citizen secured by the la.w, and that right 
should not be denied or impaired except upon the most substantial 
ground, and upon a fair preponderance of proof of mental incapac¬ 
ity, at the time of the execution of the will in question.” 

“The jury are instructed that they cannot find the said testator • 
incompetent to make a valid will merely because they shall find from 
the evidence, if they do so find, that he was prejudiced reasonably 
or unreasonably against some of his relatives or that he had any 
of the peculiarities which the evidence on behalf of the caveators 
tends to prove. Mere peculiarities and prejudices do not justify the 
setting aside of a will on the ground of mental incapacity. The 
evidence relating to these matters has been admitted and is to be 
considered by the jury only in connection with all the other evidence 
in the case, for such weight as the jury think it entitled to have, 
bearing upon his alleged mental incapacity at the time of the execu¬ 
tion of the will in controversy.” 

“The jury are instructed that the declarations made by the testator, 
either before or after the execution of the will, are not to be con¬ 
sidered as evidence of the truth of the statements made, but 

115 only as they may throw light upon the mental condition of 
the testator at the time the will was executed.” 


“The jury are instructed that in considering the testimony of any 
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witness in the case they may give such.weight as they think proper 
to the fact that the witness is interested directly or indirectly in the 
result of the litigation, if the- find the fact of such interest to be 
established by the evidence.” 

“The jury are instructed that in considering the opinion of wit¬ 
nesses as to the testamentary capacity or incapacity of the testator, 
they should consider the lapse of time since the occur-ence of the 
facts to which the witness speaks, the effect it has upon the memory 
of all witnesses in obscuring and effacing things of the past, the 
means and opportunity the witness had for knowing and observing 
the testator, how intimate was the relationship between them, and 
the reason such -witness assigns for his or her opinion; and the jury 
should give such weight to all these circumstances in each case, as 
they deem proper.” 

On that subject I will read the further instruction which I am 
going to give you upon my own motion: 

“The jury should look to the facts stated by witnesses, as to the 
foundation of their opinions, where witnesses who are not experts 
have given their opinions as to the soundness or unsoundness of the 
mind of the testator, in determining the proper weight to be given 
to such opinions, for the reason that the value of such opinions de¬ 
pends largely on the character of the things heard, seen, noticed, 
and a verdict should not be reached by the jury, without 

116 careful consideration of all the evidence in the case, includ¬ 
ing the facts and opinions; and from the nature of the fact-s 

stated, and the opinions given, the jury should form its own opin¬ 
ion as to the mental or testamentary capacity of a testator at the time 
the will is executed.” 

“The jury are instructed, that if they are satisfied that the at¬ 
testing witnesses to the will, are disinterested, intelligent and truth¬ 
ful. their testimony as to the mental condition of the testator at the 
time he' executed the will, is entitled to careful consideration. These 
witnesses were chosen by the testator, and are under the law charged 
with an important, duty in relation to the execution and proof of 
the will. Tt must be presumed that in the performance of that duty 
they observed carefully the appearance of the testator at the time 
and formed an opinion as to his sanity; and that each one signed 
the attestation clause presumably knowing at the time that the ques¬ 
tion <is to the testator’s mental capacity would be asked him in court, 
if he should be living at the time of testator’s death; and for that 
reason any honest and intelligent witness would take pains to satisfy 
himself on that subject before signing.” 

“The jury arc instructed that they are not authorized to pass upon 
the reasonableness of the provisions of the will; and they would not 
be justified in finding against its validity because they may think 
its provisions in any respect unreasonable, or not in accord- 

117 ance with their ideas of what is right. They can consider 
the provisions of the will only, along with all the other evi¬ 
dence in the case, as bearing upon the question whether, at the time 
of the execution of the will, the testator was of sound and disposing 
mind.” 


1!1 ■ uu. 1 ,IL 
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“The instructio-s given to the jury by the Court are for their guid¬ 
ance in the application of the principles of law to the evidence sub¬ 
mitted to them, but it is their exclusive province to judge of the cred¬ 
ibility of the witnesses and the weight of their testimony as tending 
to prove the facts relied upon by cither party to the suit.” 

On behalf of the caveators I have granted the following instruc¬ 
tions, I think all bearing on the question of testamentary capacity: 

“In order to find the testator, Charles R. Morgan, at the lime of 
making the will in controversy, not to have been possessed of the 
sound and disposing mind contemplated and required by the law in 
the making of such an instrument, it is not necessary that you should 
find him to have been cither actually crazy or of unsound mind, as 
that expression is ordinarily apprehended and understood. Tf you 
find that, the said testator, at the time in question, was mentally in¬ 
capable of making a disposition of his property with judgment and 
understanding with reference to the amount and situation thereof 
and the relative claims of those—should have been the objects 

118 of his bounty, you may find that lie did not possess the testa¬ 
mentary capacity requisite in the making of a. will and may, 

accordingly, answer the second issue “no”; and, in considering this 
question of testamentary capacity, you should take into the account 
the time, manner and circumstances of the execution of the will; the 
nature and extent of the testator’s estate; his family and connections, 
their condition and relative situation to him; the terms upon which 
he stood with them; the claims of the caveators, or any of them, 
upon him; the condition and relative situation of the beneficiaries 
of the will; the contents of the instrument itself, and the unnatural 
character thereof as respects the caveators, or any of them.” 

“As respects the testamentary capacity of the testator you are in¬ 
structed that what you are to consider is his capacity to make the 
particular will in controversy; and, if you find from the evidence, 
that the mind of the testator, at the time of making the will in con¬ 
troversy, was so disturbed or affected that his reason and judgment 
became lost in respect of considering the natural objects of his bounty 
to such an extent *as to render him unable, fairly and justly, to con¬ 
sider the natural claims upon him of those who should have been the 
objects of his bounty, you are instructed that he did not possess the 
necessary testamentary capacity to make a will; and, in con- 

119 sidering whether the mind of the testator was so disturbed or 
affected, as is above assumed, you should consider, in connec¬ 
tion with all the other facts in the case, his domestic relations, espe¬ 
cially during the few years preceding his death, and the making of 
the will in controversy; and, if you find that such relations caused 
in the testator a bitterness or aversion towards his wife, of such a 
character and to such an extent as to amount, in effect, to a mono¬ 
mania on the subject, and so to possess his mind as to make the said 
bitterness or aversion dominant over him when considering his chil¬ 
dren, and their natural claims upon him as the objects of his bounty; 
and, if you also find that, when about to make the said will, the testa¬ 
tor would have made it in favor of his children but for the belief, 
arising from such alleged monomania, that he could not do so with- 
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out his wife’s obtaining possession and control of such property as 
he might, by his will, leave to his children, you should find that the 
testator did not possess the requisite testamentary capacity to make 
the will in controversy and should, accordingly, answer the second 


issue “no.” 


“It is essential to the exercise of the power to make a will that the 
testator be able to comprehend and appreciate his relations to others 
who might or ought to be the objects of his bounty; and that no 
disorder of the mind shall so poison his affections, pervert his sense 
of right, or prevent the exercise of his natural faculties, as to render 
him incapable of such comprehension and appreciation, and to bring 
about a disposal of his property which, if his mind had been sound, 
would not have been made.” 

“In determining the question of a testator’s capacity the jury are 
at liberty to consider in connection with all the other evidence 

120 in the case, the character of the will itself, the beneficiaries 
thereunder, and those who ordinarily and usually would have 

been the objects of his bounty; the jury being instructed that the 
question of capacity always relates to the capacity of the testator to 
make the particular will in controversy.” , 

“The jury may consider the nature and character of the will, and, 
if it be contrary to natural justice, this, with all the other facts of the 
case, may be considered by the jury in the determination of the ques¬ 
tion whether the testator was of sound mind.” 

“In determining the question of the testator’s capacity, the jury 
may consider whether or not the claims of children have been disre¬ 
garded; and if they find that such claims have been disregarded, they 
may consider that fact, in connection with all the other facts and 
circumstances of the case, and give it such weight as, in their sound 
judgment and discretion, they think it entitled to.” 

“If the jury believe that the testator was laboring under a mono¬ 
mania concerning his wife, and that his will disinheriting his chil¬ 
dren, was the direct offspring of such monomania then the jury 
is instructed that the will must be regarded as invalid, even though 
the general capacity of the testator to do ordinary business be unim¬ 
peached, provided such monomania so affected the testator in making 
liis will as to show him to be of unsound mind in that particular.” 

“The jury is instructed that, while a man is not to be regarded of 
unsound mind simply because the provisions of his will are unjust, 
yet the jury have a right to take into consideration the provisions of 
his will; and if they find them to be unjust, in view of the 

121 claims that his children rightfully had upon his bounty, the 
jury have a right to consider this fact, in connection with 

all the other circumstances of the case, in determining whether or 
not. the testator had testamentary capacity when he made his will.” 

And last: 

“The jury is instructed that if Charles R. Morgan was of sound 
mind, and desired to prevent the youngest child, Malcolm A. Mor¬ 
gan and his wife, from having or deriving any benefit from his 
property, it was not necessary for him to cut off his other two chil¬ 
dren, as was done by his will. He could have vested the title in a 
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trustee for the use of his children, Marie and Harry, and so limited 
the same as to prevent either Malcolm A. or his wife, from receiving 
any benefit under his will.” 

Now, one further word: The word “monomania” has been used 
in some of the instructions, and in the argument of counsel, and in 
order that you may have a clear idea as to the meaning of that word, 
I will say that Webster defines it as derangement of the mind, in re¬ 
gard to a single subject only;.also such a concentration of interest 
upon one particular subject or train of ideas, as. to show mental de¬ 
rangement of the mind, in regard to a single subject, another defi¬ 
nition given in the law, is that mon-mania is insanity in which 
there is a more or less complete limitation of the perverted mental 
action to a particular field, as a special delusion or an impulse to do 
some particular thing, though the other mental functions may show 
some signs of degeneration.” 

There has been some evidence tending to show a delusion of this 
kind with reference to to the two older children—the claim, at least, 
made by the testator that they were not his children. But there is 
not a syllable of evidence in the testimony, there is not a syllable of 
evidence, to support any such conclusion as that, if he had it. I do 
not say that he had any such delusion, but there has been 
122 some claim here that he said so, that lie claimed that they 
were not his children, or he was in doubt as to whether they 
were his children or not. There has not been any evidence upon 
that subject here at all; and I only put those definitions before you 
so that you may clearly understand what is meant by counsel here 
in referring to monomania and delusions that might affect the mak¬ 
ing of this will. 

I do not think 1 shall take any further time, of course the answer 
to the first issue, as I have already instructed you will be “Yes.” The 
answers to the other three (two, three and four) will bo “yes” or 
“no,” just as you determine the fact to be after your consideration of 
the case. I suggest that your foreman write the word “yes” or “no” 
in pencil right opposite the issue when you agreo to it in your jury 
room, so that there will be no question about what the verdict will 
be when it is announced. 

Take the issues and retire. 

Thereupon before the jury retired the attorneys for the caveatees 
excepted to that part of (lie Court’s oral charge which states that the 
fact that the will was unnatural or strange might be regarded as evi¬ 
dence of mental incapacity. 

Next the caveatees excepted to that part of the charge which stated 
in substance that any disregard the test a tor.cm. might have had for 
his moral obligations towards his children is to be considered as evi¬ 
dence of mental incapacity; 

The caveatees also excepted that that part of the charge which 
states that his loss of judgment might be regarded as evidence of 
mental incapacity. 

The caveatees also excepted to the statement that the evidence 
tending to show that he was profane towards the objects of his reli¬ 
gious worship might be regarded as evidence of mental incapacity. 
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The eaveatees also excepted to the prayers granted Oil behalf 

123 the caveators, and repeated in the Court’s oral charge for the 
reasons already stated. 

The eaveatees also excepted to the modifications of their prayers 
granted by the Court of its own motion, and for the reasons already 
given, and to the refusal of the Court to grant their instructions that 
were refused. 

The eaveatees excepted to the instruction given by the Court to 
the jury of its own motion on the subject of undue influence. 

The eaveatees excepted to the Court’s instruction on the subject of 
monomania, on the further ground that a mere delusion is not suffi-. 
eient to avoid a will. 

The eaveatees excepted to the statement of the Court in instruct¬ 
ing the jury that there is no evidence in the case to warrant the 
•finding that the two older children were not the testator’s children, 
for the reason that it makes no difference whether they were or not, 
if he believed there was any doubt about it. 

The said exceptions were allowed by the Court, and duly noted 
on his minutes. 

Thereupon the jury retired to consider their verdict and returned 
a verdict answering the first issue “Yes;” the second issue “No;” 
the third issue “No;” and the fourth issue “Yes;” which verdict upon 
a motion to set aside the verdict and grant a new trial the Court 
refused to disturb. 

All of the exceptions shown in the foregoing bill of exceptions 
were duly noted by the court in its minutes at the time the same 
were severally taken, and before the jury retired to consider their 
verdict, and' the several exceptions are signed as the several ex¬ 
ceptions taken at the trial of the above entitled cause and made a 
part of the record; the foregoing bill of exceptions contains 

124 the substance of all the testimony adduced in the case, and 
said bill of exceptions is signed and sealed now for then this 

20th day of April 1907. 

■JOB BARNARD, Justice. 

(Endorsement: Bill of Exceptions. Wilson & Barksdale Attys. 
for defendants. Filed Mar. 1, 1907. James Tanner, Register of 
Wills, D C. Clerk of Probate Court.) 
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125 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Probate, No. 13202. 

Marie L. Morgan et at,., by Winfield S. Larner, Guardian ad 

Litem , 

■ vs. 

Edward F. Morgan et al. 

The Register of Wills in preparing the transcript of record in the 
above entitled cause will embody the following: 

Copy of Will. 

Petition for probate and record and for letters testamentary. 

Order appointing Fannie B. Miehinard guardian ad litem. 

Order revoking appointment of Fannie Miehinard and appoint¬ 
ing Winfield S. Larner guardian ad litem. 

Answer of Winfield S. Larner and caveat. 

Answer of Executor to caveat. 

Order framing issues. 

Order making caveators plaintiffs and caveatces defendants. 
Verdict of jury breaking will. 

Order extending time for hearing motion for new trial to .January 
LI, 1907. 

Motion for new trial continued to January 18, 1907. 

Order overruling motion for new trial, appeal noted. 

Memo. Judgment on verdict, allowance of appeal and fixing appeal 
bond. 

Order authorizing severance on appeal. 

Memo. Bill of Exceptions filed. 

120 Memo. Appeal bond filed and approved. 

Order extending time for filing transcript of record and 
settling bill of exception 3S days. 

Order extending''time for filing transcript of record to June 20, 
1907. 

Memo. Bill of Exceptions filed. 

The Bill of Exceptions. 

This designation. 

WILSON & BARKSDALE, 

■Attorneys for Executor. 

(Endorsement: Designation of record. Filed May 16, 1907. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court.) 




MARIE L. MORGAN ET AL. 


65 


127 Form No. 94. 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District op Columbia, to viit; 

I, Wm. C. Taylor, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, do hereby certify the fore¬ 
going pages, numbered from 1 to 126, inclusive, to be true copies 
of the originals of certain papers on file in the office of the Register 
of Wills, Clerk of the Probate Court, in case No. 13,262 estate of 
Charles R. Morgan, deceased, -wherein, Edward F. Morgan, Helen 
E. Morgan, Agnes V. Hoppe, and Noel W. Barksdale (as Executor) 
are appellants, and Marie L. Morgan, Charles H. Morgan, and Mal¬ 
colm F. Morgan, (By Winfield D. Earner, guardian ad litem ) are 
appellees, the same constituting a full, true, and correct, transcript 
of record of proceedings had in said cause according to the designa¬ 
tion of counsel filed therein and made a part thereof. 

I further certify, that the bond for appeal, in the penalty of one 
hundred dollars, was duly filed by said appellants, and approved by 
said Court on the 19th day of March, A, D. 1907. 

In testimony whereof, I hereunto subscribe ray name and affix 
the seal of the said Probate Court, this 21st day of May, A. D. 1907. 

[Seal Supreme Court of the District of Columbia.] 

W. C. TAYLOR, 

Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court. 

Endorsed on cover: District of Columbia supreme court. No. 
1793. Edward F. Morgan ct al., appellants, vs. Marie L. Morgan 
et, al. Court of Appeals, District of Columbia. Filed Jun- 3, 1907. 
Henry W. Hodges, Clerk. 


9—1793a 





-*''*> i Or ( ,^prr r -> 

J 1 '3 , ,"S i CT o P- C" L UIVJ B ? A 

file;-' 

001 22 190/ 

yy. y{r/ y&,o 2 >; 

x-C? JL-yn* 




'TYWrrr VTTTTTYTTrTTVTYVrrVrTrTVTTTV 


Court of appeals, district of Columbia 

OCTOBER TERM, 1907. 

NO. 1793. 


NO. 2, SPECIAL CALENDAR. 


EDWARD F. MORGAN, HELEN E. MORGAN, AGNES V. 
HOPPE, and NOEL W. BARKSDALE, as Executor, 

Appellants, 
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MARIE L. MORGAN, CHARLES H. MORGAN and 
MALCOLM F. MORGAN, by WINFIELD S. 
LARNER, Guardian Ad Litem. 


Andrew Wilson, 

Noel W. Barksdale, 

Michael J. Colbert, 
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Edward F. Morgan et. al., 
Appellants, 


)■ No. 1793. 
vs. 

Marie M. L. Morgan et. al. _ 


This is an appeal from an order of the Probate Court 
refusing admission to probate and record of the will of 
Charles R. Morgan after a trial by jury. 

Statement of Facts. 

Charles R. Morgan died in the District of Columbia on 
the 24tli day of October, 1905, leaving a paper purport¬ 
ing to be his will, bearing date February 23, 1905. By 
said will Morgan devised a certain house and lot to his 
brother, Edward F. Morgan, and his wife, in fee simple. 
All the rest and residue of his estate he devised to his 
two brothers, John R. Morgan and Edward F. Morgan, 
and his sister, Agnes V. Hoppe, to be divided equally 
among them. 

Morgan was married in 1890, but was divorced from 
his wife March 6,1905, after a protracted litigation ex¬ 
tending over a period of more than two years. Morgan 
had filed the bill alleging infidelity and his wife had filed 
an unsuccessful cross-bill. By a decree passed in the cause 
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granting Morgan a divorce the custody of three miuor 
children was awarded to the wife, and Morgan was re¬ 
quired to pay her $30 per month for their support. For 
the same period of time (2 years) the same parties were liti¬ 
gating over certain real property. Mrs. Morgan filed her 
bill in equity for recovery of a certain house and lot. In 
this suit she was defeated, her bill having been dismissed 
by final decree. In the will Morgan expressed the knowl¬ 
edge that he was depriving his two children of any share 
in his estate, but he said he did so because he did not 
want them to have any of his property. The record 
shows that the third child he disowned, and he often ex¬ 
pressed doubt about his being the father of the other 
two. 

Upon filing the petition for probate and record, a 
caveat was filed on behalf of the three children, Marie 
M. L., Charles IT., and Malcolm A. Morgan, by their next 
friend, and, upon answer being filed, the court framed 
the four usual issues of execution, testamentary capacity, 
fraud and undue influence, for trial by jury. Upon trial 
the court directed a verdict on the issue of due execu¬ 
tion. The jury found in favor of the will on the issue 
of fraud, but against the will on the issues of testamen¬ 
tary capacity, and undue influence. At the trial certain 
exceptions were reserved to the action of the court, and 
the case is now brought to this court for hearing on said 
exceptions. 

In considering the errors hereafter assigned two most 
important points must constantly be borne in mind : 
1. The inviting opportunity a will of this nature affords 
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for the sympathy of the jury to assert itself and seize 
upon the flimsiest pretext to find a verdict in harmony 
with their personal views and in accord with what they 
regard as natural justice, and thus deprive the citizen 
of that which Judge Alvey said was among the dearest 
and most sacred rights secured by law, viz., “ the right 

* 

of making a will and disposing of one’s property as he 
pleases, even to gratify partialities and prejudices, and 
even to exclude those of close blood connection.” 2. The 
tendency of the court’s charge to prejudice the jury 
against the character of the will, and in encouraging 
them to bring in a verdict consonant with their wishes 
and in utter disregard of the evidence. With the utmost 
respect for the fairness and ability of the trial court, it 
is confidently stated that the reading of his instructions 
to the jury will reveal the fact that he inadvertently 
impressed upon the minds of the jury his own bias and 
views of the case, and practically controlled their ver¬ 
dict without intending so to do. The submission of the 
issues and the spirit of the instructions were calculated 
to invite the jury to examine and pass upon what the 
court intimated was the sole question in the case, viz., 
whether the will in controversy was a just, wise and 
proper distribution' of testator’s property. 

It is contended that the court erred in submitting the 
issue of undue influence to the jury because the caveators 
failed to sustain the burden of proof cast upon them by 
law. They submitted no testimony to prove or tending 
to prove that the will was the product of influence ex¬ 
erted either directly or indirectly by any one. On the 
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other hand the caveatees showed that not one of the 
beneficiaries had anything to do with the will or any 
knowledge of its existence until after the funeral of the 
testator. 

The court also committed error in its instructions to 
the jury as to,monomania and delusions. There was no 
evidence to show, or from which the jury might infer, * 
that testator was suffering from monomania. The court’s 
charge, however, on the subject of delusions led the jury 
to believe that because testator had expressed doubt as 
to the paternity of his children that such doubt consti¬ 
tuted a delusion, because it had not been established by 
caveatees, on whom the burden was cast, that such doubt 
was founded on fact. 

As to the issue of testamentary capacity, while it is 
ordinarily true that an appellate court will not disturb 
a verdict of a jury, yet it is respectfully submitted that 
this case presents a most appropriate condition for ap¬ 
pellate intervention. The slight and unreliable evidence 
of caveators’ six witnesses, who expressed an opinion as 
to testator’s sanity contrasted with the overwhelming 
and trustworthy testimony of caveatees’ forty witnesses, 
clearly establishing testamentary capacity, must arouse 
the suspicion of the appellate court. The court’s con¬ 
sideration is invited to a comparison of the opportunities 
the witnesses on both sides had for observation for the 
relative value of their opinions. It is respectfully sub¬ 
mitted that the verdict of the jury breaking the will is so 
clearly against the weight of the evidence as to indicate 
passion or prejudice, unless the jury were mislead by the 
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instructions of the court. Such a verdict must have 
some substantial feature to account for its existence, and 
the reason must be one to satisfy an appellate court or 
appellants should have a new trial. 

There were 20 witnesses for the caveators. Six of the 
witnesses expressed no opinion of testator’s sanity, viz : 
Mrs. Michinard (16-18), Marie Morgan (22), Wheatland 
(22), Harris (22), Barstow (24) and Harry Morgan (26). 
Four expressed the opinion that he was sane, viz: John 
R. Morgan (25), Lena Morgan (25), Judge Gould (26) and 
Emma Heim (26). One had no opinion, viz: Roacln 
who did not take anything as evidence of insanity. 
One who had a speaking acquaintance thought he was 
erratic, viz: Ray (25). Two doctors said they saw him 
in 1888, when he went to asylum. One of them, Dr. 
Stone, says he saw him in later years around town pre¬ 
sumably attending to business and saw nothing extraor¬ 
dinary about him, and he appeared to be normal and 
natural (20). The other, Dr. Stack, says he was dis¬ 
charged from hospital completely cured shortly after he 
was admitted. That he saw him half dozen times in the 
last several years and he was then in a relatively normal 
state of mind and he saw no manifestations of mania 
(24-5). Six expressed opinions as follows, viz: Mrs. 
Daly testified she did not know he was insane until he 
went to the asylum, and after he came out she had no 
thought in the matter and that the idea of insanity did 
not dawn upon her until he went to her house during 
divorce proceedings. Then he had a terrible mania 
that all women were wrong. That she thought he was 
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insane after lie told her the vision he had at the hospital 
of a horrible crime, and if he had not been in the asylum 
he would have killed the seducer (13-16). Norman W. 
Daly, son of former witness, testified that he noticed a 
difference before and after divorce proceedings began. 
Saw Morgan at the theatre and he looked nervous and 
excitable, and he heard he was insane and he knew he 
was by that. Thinks Morgan was very nervous and for 
that reason says he was insane. Witness concluded he 
was insane because he was squirming around and looked 
wild. Witness did not talk to him (16). Gude testified 
that he knew Morgan for 20 years and had a conversa¬ 
tion with him six months before his death. Before a talk 
at Center Market, 18 months or two years before his death, 
he had noticed nothing that indicated Morgan was in¬ 
sane. At that time he attacked the Christian Church and 
Vindicated he was entirely off on that particular subject. 
He talked with him again a month or two afterwards and 
he seemed to talk in a rational way and exhibited no 
evidence of insanity. Does not know whether he was 
capable of making a valid deed or contract, but thinks 
not. Had no opportunity of judging whether he was 
sane or insane from any business transaction (18-19). 
Wendel thought his mental condition was a little affected 
during last two or three years of his life. From knowl¬ 
edge and acquaintance does not know whether last year 
of his life he would have appreciated the duties owing 
from parent to his children in making final distribution 
of estate. After witness read will he thought Morgan 
did not know what he was doing. Before he got his di- 
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vorce he was rational (will made before decree for divorce 
signed). He was all right up to death of his mother 
(latter part of January, 1905). E. W. Morgan thought 
that Morgan was queer at times and changeable, and 
during last year of his life his mind was unsound. Thinks 
he was crazy by way he talked of his wife and children. 
About his wife he sometimes talked good and sometimes 
bad. During this time he was buying goods from Morgan. 
Guesses he was sometimes crazy and sometimes not (22). 
Kager, servant of Mrs. Daly, thought Morgan was change¬ 
able and that he was crazy because he laughed and 
cried and from what he said at the table and putting 
his cigar on her mantel-piece (26). 

The caveatees produced forty witnesses, who had 
known Morgan professionally, personally, socially and 
in a business way. Some had known him since boy¬ 
hood. Others saw him nearly every day for the last five 
or six years. One witness saw him the day directions 
were given for preparation of will, and three saw him 
on the day of its execution. Of these witnesses thirty- 
six testified that they thought he was of sound mind, 
and the other four testified that they never knew his 
sanity to be questioned or saw nothing unusual in his 
conduct. Of this number there were eight business 
men, seven lawyers, three real estate brokers, three ex¬ 
aminers in chancery and three doctors. 
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Assignment of Error, 

The court erred as follows: 

1. In refusing to direct a verdict in favor of caveatees 
on the issues of fraud and undue influence. 

2. In modifying caveatees’ prayer so as to leave the 
question to the jury as to who should be the natural ob¬ 
jects of testator’s bounty. 

3. In giving an instruction to find for caveators with¬ 
out embodying all facts in evidence to warrant an ad¬ 
verse conclusion. 

4. In allowing an instruction that permitted jury to 
find against the will if it was not in their opinion made 
with judgment and understanding. 

5. In putting too broadly to the jury the strange and 
unnatural character of the will. 

6. In intimating an opinion on the facts by submitting 
interrogative instructions. 

7. In directing the attention of the jury to prominent 
features of caveators’ side while passing lightly over 
testimony of caveatees. 

8. In telling the jury that testator might have vested 
property in a trustee, and by this means prevented wife 
and youngest child from deriving any benefit from 
property. 

9. In misleading the jury in the charge as to mono¬ 
mania, when there were no facts in evidence to justify 
such instruction. 

10. In giving the instruction of its own motion as to 
delusions and defining a delusion. 
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First Error. 

The court should have directed a verdict for caveatees on 
the issues of fraud and undue influence. 

At the close of caveators’ case, on motion to direct a 
verdict in favor of caveatees on the issues of fraud and 
undue influence, the court said he could not recall any¬ 
thing definite on those issues. That if there was not 
any other evidence than what had already been intro¬ 
duced he would have to instruct the jury. That he did 
not think caveatees need go into that evidence to any 
great extent. Not further than the natural explanation 
that would be called for in the testimony (R., 27). At 
close of testimony the motion was renewed on the ground 
that there was no evidence to sustain either issue, and 
the court said he would reserve his decision with state¬ 
ment in advance that his impression was against caveat¬ 
ors. But the motion was finally overruled, the issues 
submitted and an exception noted (R., 46). The jury 
found for caveatees on the issue of fraud and against 
them on the issue of undue influence (R., 9). 

The caveators produced no evidence whatever on these 
issues. Their testimony was confined exclusively to the 
issue of testamentary capacity. Not a single witness of 
caveators testified to any knowledge of the will or to 
any fact or circumstance connected with its execution 
there was no condition or relationship presented to the 
jury from which undue influence might be inferred. 

The burden of proof of undue influence is on the party 
alleging it, and the presumption of its exercise does not 
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arise except where an advantage has occurred to a party 
under conditions of existing fiduciary or confidential re¬ 
lations, which make it incumbent on the party to show 
the fairness of the transaction drawn in question (Tow- 
son vs. Moore, 11 App. D. C., 381). And in this connec¬ 
tion it is not sufficient to show that a party benefitted by 
the will had the motive and opportunity to exert such 
influence; there must be evidence that he did exert it 
(68 N. Y., 148). And where it does not appear that the 
fiduciary drafted the will, advised as to its contents, or 
even knew that it was to be made, there can be no im¬ 
putation of fraud or undue influence (Schouler on 
* Wills, Sec. 246). 

The “natural explanation” referred to by the court 
certainly meant an explanation by the beneficiaries as 
to their connection with the execution of the will. 
There were four beneficiaries. John Morgan was a wit¬ 
ness for caveators and he was asked no questions on the 
subject (R., 25). Helen E. Morgan did not know tes¬ 
tator had made a will until after the funeral (R., 29). 
Mrs. Hoppe knew nothing of the will until after, the 
funeral, and she never made any suggestions to testator 
about how he should make his will and had nothing to 
do with it (R., 31). Edward F. Morgan did not know 
and had not heard the testator had made a will until he 
was telephoned to come to office of Wilson & Barksdale 
after the funeral; that he never said anything to testator 
about making a will and testator never said anything to 
him and he had nothing whatever to do with this will 
and knew nothing of it until after the funeral (R., 41). 
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The court instructed the jury that in determining 
whether testator was unduly influenced in making said 
will they might consider, in connection with all the 
other facts and circumstances, the relations of the testa¬ 
tor to his wife, and his feelings and those of any of the 
beneficiaries towards her; and the opportunity thereby 
afforded for the exercise of such influence upon the mind 
of the testator by the beneficiaries (R., 57). Objected to 
on the ground that there was no testimony upon the 
issue of undue influence to warrant such instruction. 

There is not a scintilla of evidence in the record that 
there was any enmity, or ill-will, or even discord between 
the wife and the beneficiaries under the will. Neither 
the caveators nor the caveatees introduced any evidence 
on that point. It was not an element of consideration 
in the case nor would any testimony on that point have 
been relevant if offered. At time of making will the 
testator knew by a decree of court, soon to be passed, his 
wife would be entitled to no share in his estate. She 
was therefore not an interested party, and the testator’s or 
the beneficiaries’ feelings toward her would be imma¬ 
terial to show undue influence. 

Although there was a conspicuous absence of any facts 
to indicate undue influence, or what were the feelings of 
the beneficiaries towards testator’s wife, still the jury 
were told that they might take such facts into considera¬ 
tion to show the opportunity such condition afforded for 
the exercise of such undue influence. The instruction 
is so framed that it does not leave to the jury to find 
what were the relations between the beneficiaries and 
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testator’s wife, but the court assumes (for it is not sup¬ 
ported by any proof) that such relations were hostile, 
and that the hostility of itself necessarily afforded op¬ 
portunity for the exercise of undue influence. This was 
clearly error. But even assuming that such relationship 
existed, its exercise is the merest suspicion, and this 
court, in the like case of Leach vs. Burr, 17 App. D. C., 
142, has said that suspicion is not proof, and that proof 
is required to sustain every fact alleged, and required by 
him who alleges it. Nor does it seem to measure up to 
the standard established in Barbour vs. Moore, 14 App. 
D. 0., 551, where the court said that undue influence 
sufficient in law to vitiate a will is an influence exer¬ 
cised either by coercion or fraud. 

The court of its own motion indicated to the jury that 
it was practically immaterial how they should pass on 
these issues (54), and the jury, disregarding the evi¬ 
dence and bearing in mind the instruction of the court 
as to the slight importance of these issues, found against 
the will. It is respectfully submitted that the court’s 
action in disparaging the value of these issues to the 
parties to this cause was wholly accountable for the 
jury’s verdict on them. 


i 
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Second Error . 

The jury should not be allowed to say who should be the 
objects of testator’s bounty. 

Caveatees offered a prayer defining testamentary ca¬ 
pacity to include memory and mind enough to know 
“who are the natural objects of his bounty,” but the court 
of its own motion changed it so as to include those who 
“should be” the natural objects of his bounty. This 
change was excepted to (48). 

It is respectfully submitted that the addition of the 
words by the court materially altered the meaning of the 
instruction. As it was originally framed the testator 
only had to know who were as a matter of fact the natu¬ 
ral objects of his bounty, and this was a matter of proof 
and reduced to a certainty. But by the court’s addition 
of the words its meaning was so enlarged as to leave it 
to the jury to say who in their opinion should have been 
objects of testator’s bounty. From this instruction the 
jury could have concluded that they might say from the 
acts of kindness and affection extended to testator who 
ought to be the recipients of his bounty rather than the 
testator himself. The law does not intend that such 
privilege shall be exercised in the jury box. 

Neither is the amendment one of the elements essen¬ 
tial to testamentary capacity as prescribed in the case of 
Barbour vs. Moore, 4 App. D. 0., 547. There it was said 
a party was capacitated to make a will if among other 
things he knew “ what property he owns and desires to 
dispose of, and the person or persons to whom he intends 
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to give it.” He is not required to know the objects of 
his bounty, or who they should be. 


Third Error. 

An instruction directing jury to find in favor of party 
offering prayer should embody every fact and circumstance 
to justify an adverse conclusion and be warranted by the 
evidence. 

The court told the jury that if they believed that the 
testalor was laboring under a monomania concerning his 
wife, and that his will in disinheriting his children was 
the direct offspring of such monomania, then the will 
must be regarded as invalid even though the general 
capacity of the testator to do ordinary business be unim¬ 
peached, provided such monomania so affected the tes¬ 
tator in making his will as to show him to be of unsound 
mind in that particular. This was objected to on the 
ground that the facts did not warrant such instructions, 
that it did not define monomania, and there was no 
evidence of monomania (52-3). The court subsequently 
of its own motion defined monomania (62) but not in 
connection with this instruction. 

This instruction was improper because (a) it was 
peremptory to find for caveators without embracing all 
essential considerations, and further fib) there was no evi¬ 
dence of monomania in the case. 

(a) It is perfectly plain that this instruction was error 
in itself because it failed to embody all the facts that the 
jury should have taken into consideration. Such an in- 
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struction was condemned by this court in 11 Appeals, 
D. C., 193, where Judge Alvey said: 

“Before an instruction can be granted that con¬ 
cludes with a direction to find the verdict for the 
party offering the prayer, it must be clear to the 
court that such prayer includes and requires the 
jury to consider every fact and circumstance in 
evidence that might justify an adverse Conclusion; 
and that, upon the whole evidence thus presented, 
the adverse party has no right to the verdict in his 
favor. Prayers that conclude to the right of the 
plaintiff to recover, or against his right to recover, 
must not be of an abstract form, or founded only on 
part of the evidence, but must be in a concrete form, 
and give full force and effect to every part of the 
evidence that is material, and may properly affect 
the result, whether produced by one side or the 
other.” 

The instructions in the case at bar failed to measure 
up to these requirements in the following particulars 
and for the reasons given, viz : 

(1) There was no provision made for a lucid interval. 
While the testator may have been suffering from mono¬ 
mania, yet if tbe will had been made during a lucid 
interval it would have been valid. This rule applies to 
general insanity, and therefore for a stronger reason 
would apply to partial insanity, like monomania. A 
charge which ignores the contingency that a testator 
may recover from an insane delusion is error. Page on 
Wills, 131; Manley’s Executors vs. Staples, 65 Vt., 370. 

(2) The jury should have been told that the presump- 
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tion of law is that testator was not suffering from mono¬ 
mania, but was of sound mind (94 Md., 392). This was 
a condition in favor of caveatees that the jury should 
have borne in mind in considering the instruction to 
find the will invalid, and if it had been brought to the 
jury’s attention in connection with this charge it might 
have justified an adverse conclusion. 

(3) The instruction should have been modified by 
stating that the burden of proving monomania by a fair 
preponderance of evidence was upon the caveators. This 
instruction, aided by the presumption of sanity, would 
have been of substantial advantage to the caveatees, and 
its omission in the instruction was of material conse¬ 
quence. On the point of monomania, it might have 
turned the result in favor of the caveatees if the testi¬ 
mony in the minds of the jury were equally balanced. 

(4) Though a testator be suffering with monomania, 
yet he can, under certain conditions, make a valid will. 
But the jury were not so informed in this instruction 
directing a verdict for party offering the prayer. The 
effect of the instruction was to make the provisions of 
the will alone disinheriting the children the test of 
monomania, and at the same time omitting the defini¬ 
tion of monomania. 

(5) The instruction was incomplete, in that it did not 
tell the jury that they must believe “from all the testi¬ 
mony.” The jury may very properly have inferred, so 
far as the instruction advises them, that they could specu¬ 
late, imagine or draw their conclusions from facts out¬ 
side of the testimony in arriving at their verdict. Some 
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limit should have been placed in this prayer upon the 
facts open to their consideration for a finding in accord¬ 
ance with its terms. 

And the error is not cured by the fact that the court 
had in other portions of its charge instructed the jury 
properly on some or all of these points. Their omission 
from this instruction is fatal. Thus in (1902) Lipschitz 
vs. Dry Dock, 67 N. Y. App. Div., 602, the court in¬ 
structed the jury that “ If plaintiff could have crossed 
street and avoided car, but for carelessness of defendant’s 
driver and his impetuous driving you must find for plain¬ 
tiff,” was held to be error, because it eliminated contribu¬ 
tory negligence, although the court had in another part 
of its charge told the jury that plaintiff could not recover 
if he was negligent. In (1890) Graff vs. The People, 
134 Ill., 3S0, it was said that where an instruction as¬ 
sumes to state a complete case, it cannot be truly said 
that it is but one of a series, and is supplemented or 
qualified by other instructions in the same series. In 
(1903) Kurstelska vs. Jackson, 89 Minn., 95, the charge 
was long, and properly included a statement of the fellow 
servant doctrine as applicable to the facts. Finally the 
court attempted to put the law “ in the shape of a 
formula,” omitting therefrom all reference to the fellow 
servant doctrine. On appeal this was held error. 

( b ) There is not a scintilla of evidence in the record to 
show that testator was afflicted with monomania. From 
the tenor of caveators’ instructions it seems that the par¬ 
ticular subject of the alleged monomania was testator’s 
wife. But there is neither fact nor circumstances to in- 
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dicate that testator’s mind was limited to the particular 
field of his wife. It is true he talked to his friends 
about his wife and his divorce. It is also true he had an 
aversion to her and did not want her to have any of his 
property. But this was a natural feeling for she had 
proven false and unfaithful, and his dislike to her was 
not greater than would have been that of any reasonable 
man under similar conditions; these natural things can¬ 
not be evidence of monomania. Not a single witness 
testified that Morgan was insane on the subject of his 
wife. One witness testified that he thought Morgan was 
off on religion, because he at one time attacked the 
Christian Church (19). But there is no evidence that 
testator entertained any delusions or unreasonable views 
about his wife. 

It is difficult to conceive on what evidence in the 
record the jury could find that the will was the direct 
offspring of monomania. At the time the will was pre¬ 
pared the testator gave two reasons for making it as he 
did. (1) He did not want his wife to have any of his 
property. (2) He had grave doubts about the paternity 
of the two children (R., 43). These reasons assigned 
sufficient cause for the course pursued. 
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Fourth Error. 

The jury should not be alloiued to find a will invalid be¬ 
cause the disposition in their opinion is not made with 
judgment and understanding. 

The jury were told in effect that if from whatever 
cause the testator was mentally incapable of making a 
disposition of his property with judgment and under¬ 
standing they might find the will invalid, and in con¬ 
sidering the question of testamentary capacity they 
should take into account among other things the contents 
of the will and the unnatural character thereof as to 
caveators or any of them (49-50), This was excepted to 
on the ground that it left to the jury to say whether or 
not the testator used proper judgment and discretion in 
making the will, that it did not enumerate all the ele¬ 
ments of testamentary capacity, and gave others undue 
prominence (50). 

It does not seem reasonable to suppose that the jury 
could get any other idea from this instruction except 
that if the provisions of the will did not accord with 
their idea of good judgment and clear understanding 
that they should find it invalid. That such right is not 
within the province of a jury is too plain for argument, 
and that juries are inclined in such cases to usurp and 
exercise the right is undoubted. The court should be 
jealous in guarding the privileges of a testator and be 
zealously careful to see that no charge goes to the jury 
on this subject that does not clearly preserve the rights 
of a testator on the one hand and define the duties of a 
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juror on tlie other. All instructions calculated to mis¬ 
lead should he refused, This instruction undoubtedly 
falls in tl. e latter class. 

Fifth Error. 

The court, in instructing the jury that they might consider 
as one of the strong elements in the case the strange and un¬ 
natural character of the will, left, too broadly to the jury, the 
contents of the will. 

The court of its own motion instructed the jury as 
follows: “ But at the same time if he (a man) makes a 
will that is unnatural, aioill that seems strange, that is one 
piece of evidence in the case that a jury may consider as 
to whether or not his mind was right at the time he 
executed the paper; and that is one of the strong elements in 
this case that you will have to meet in determining whether 
or not this was actually the will of a sound mind” (54). 
Exception reserved (62). 

The substance of this prayer falls within the condemna¬ 
tion of this court as expressed by Judge Alvey. In the 
Barbour-Moore will case the trial court instructed the jury 
that on the issue of testamentary capacity they should 
take into consideration all the circumstances in evidence 
and as “ one important element either for or against the will, 
the contents of the will itself, the objects of the testator’s 
bounty, and the reasonableness of the provision or provis¬ 
ions the will makes.” 

But this court said : 

“This fact of the contents of the will, we think, 
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was put to the jury too broadly, and without suffi¬ 
cient qualification. The jury may have supposed, 
and most likely did suppose, that they were at lib¬ 
erty, under the instruction, to pass upon the question 
of the reasonableness of the provisions of the will, 
and because they thought the will unreasonable 
they were therefore justified in finding against its 
validity. To allow juries this power of condemning 
a will because its provisions may not accord with 
their ideas of what is right or reasonable would, at 
once, greatly impair, in a most serious way, the in¬ 
valuable right of the citizen in making a will. 
Many wills are deemed unreasonable, but it can 
never be tolerated that they should for that cause 
alone be nullified by the verdicts of juries.” 

(1894) Barbour vs. Moore, 4 App. D. 0., 535-49. 

The transgression of the rule in the case at bar was 
more grievous than in the case just cited. In the lat¬ 
ter, which was a case where a testator had disinherited 
one child in favor of another, the trial court left the 
question of reasonableness of the will to the jury with¬ 
out intimating its own views. In the former, which is a 
will disinheriting children, the court speaks of it as 
strauge and unnatural, thus intimating its opinion, and 
tells the jury that they ivill have to meet that condition 
in determining the testator’s sanity. It was for the 
jury and not the court to say, under all the circum- 
tances, without having special attention directed to it, 
whether the will was strange or unnatural, or whether 
that element was a strong or a weak one. This comment 
in itself is sufficient, under the authorities, to justify 
reversal. In a recent case the court said: 
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“ It is not proper for a judge to instruct the jury 
that particular evidence is entitled to great weight 
or great consideration. This is a matter entirely for 
them. One juror might give certain evidence great 
consideration, and another might think it entitled 
to but little weight. This is a matter peculiarly 
within their province, and they should be left free 
to determine what weight should be given to par¬ 
ticular evidence (Ryder vs. State, 100 Ga., 528; 
Merritt vs. State, 107 Ga., 680). There are cases in 
which an instruction from the judge that evidence 
of a certain character is entitled to great weight, or 
should receive great consideration, would be equiva¬ 
lent to an expression of opinion on the evidence 
almost amounting to a direction of a verdict in favor 
of the party in whose behalf the evidence was in¬ 
troduced.” 

(1900) Bourquin vs. Bourquin, 110 Ga., 440. 

Sixth Error, 

Instructions submitted in the form of questions to the jury 
are improper as intimating an opinion on the weight of the 
evidence. 

The court began its charge by telling the jury that the 
law of the land imposes upon a father the duty of sup¬ 
porting his minor children ; that not only the law 
but the court required testator to support all three of 
these children, and he read the decree of court to the 
jury; that though the testator may have disposed of his 
property yet he would still have that obligation upon 
him. Then he asks whether the testator, when he made 
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the will, regarded the moral obligations, the obligations 
of a- father toward minor children (54-6). 

From the way in which the charge was given, the jury 
could plainly see that the court intended them to get 
the idea that the same obligation imposed upon testator 
by the law and the court in life, was the same obliga¬ 
tion imposed by nature and morality after death. No 
jury could hear this charge falling from the lips of a court 
and not be firmly convinced that in the court’s opinion 
a testator who would violate this moral obligation by 
making a will and failing to provide for the support of 
his minor children was not of sound mind. The frame 
of the whole charge and the adroit manner in which the 
climax was reached leads irresistibly to that conclusion. 
Besides emphasizing the character of the will, the query 
leads the jury to believe that they must draw their con¬ 
clusions from the will’s provision, rather than from other 
evidence of testator’s mental capacity at the time of ex¬ 
ecution. 


“And where, in reference to the one point re¬ 
served, the court’s opinion was distinctly made to 
appear, though not stated, it is too clear for argu¬ 
ment that, however often the jury were told that the 
facts were for their decision alone, the bounds of a 
legal charge were overstepped, greatly to the preju¬ 
dice of the defendant. * * * The concluding re¬ 
mark was: ‘ It is for you to say, gentlemen, wheth¬ 
er he shot Scherbring or not; ’ but after so ‘ impar¬ 
tial ’ a discussion, if any juror of the twelve had 
been weak enough to be influenced by what the 
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court’s opinion of the undecided fact was, his ver¬ 
dict could not long be doubtful.” 

(1891) Fredrich vs. Territoiy, 2 Wash., 358. 

(1883) State vs. Jenkins, 21 S. 0., 594 
Hughes on Instructions, Sec. 69. 

Seventh Error. 

It is an error for the court to direct attention of the jury ■ 
to prominent features in the testimany on one side, while 
sinking out of view, or passing lightly over, portions of the 
testimony on the other. 

The court prefaced his charge by an observation on the 
character of the will (54), and led the jury to believethat 
the law would require a higher standard of mental 
capacity to make a will of this nature than an ordinary 
will. The attention of the jury was forcibly directed to 
the testator’s moral, legal and decretal obligations to sup¬ 
port his children, and the “ query ” said the court, “ comes 
to the minds of all of us whether, when testator made 
this will, he regarded this moral obligation, the obliga¬ 
tion of a father towards minor children ” (56). He also 
adverted to the fact that testator’s mind was profane to¬ 
wards the objects of his worship as bearing upon his 
judgment and capacity to decide fairly and reasonably 
about his property and his childrens’ rights (56). The 
error of the court is more apparent when the language 
of the instruction is considered. The court of its own 
motion said to the jury: 

“ But I apprehend you will find the most difficult 
question to determine under the second issue, as to 
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whether or not this man was of that competency at 
the time the paper was signed that the law requires 
of a man to make the character of will that this will is. 
* * * But at the same time if he (a man) makes 

a will that is unnatural, a will that seems strange, 
that is one piece of evidence in the case that a jury 
may consider as to whether or not his mind was 
right at the time he executed the paper; and that is 
one of the strong elements in this case that you will 
have to meet in determining whether or not this was 
actually the will of a sound mind ” (54). 

The court then adverted to the situation of the parties 
and the moral and legal obligations of testator to sup¬ 
port his three children and the enforcement of that duty 
by judicial decree, reading the decree to the jury. The 
court then continued: 

“ Now, did he regard, at the time he made this 
will, the moral obligations of a father toward his 
minor children ? That is the query that comes to 
the minds of all of us in considering the question of 
testamentary capacity ” (56). 

That they should consider the contents of the instru¬ 
ment itself and the unnatural character thereof as re¬ 
spects the caveators, or any of them (60). The court, 
then, at the request of the caveators, instructed the jury 
that they might consider the nature and character of 
the will, and if it were contrary to natural justice that 
it might be considered in connection with other facts 
as to testamentary capacity (52-61); that in determining 
testator’s capacity they might consider whether or not 
the claims of the children have been disregarded, and if 
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they found such claims had been disregarded they might 
consider that fact, and give it such weight as they think 
it entitled to (52-6); that the jury have a right to 
take into consideration the provisions of the will, and if 
they find them to be unjust in view of the claims his 
children have upon his bounty, they have a right to con¬ 
sider this fact in connection with other facts to determine 
testamentary capacity (61). These instructions were 
objected to on the ground that (a) they singled out cer¬ 
tain elements, and ( b ) emphasized the character of the 
will (52). 

(a) It will be observed from the charge that all the 

facts and circumstances inconsistent with testamentarv 

■/ 

capacity were grouped and referred to, but there was no 
mention of the circumstances in harmony with, and 
corroborative of, testamentary capacity. The court did 
not tell the jury that they should consider in connection 
with all the other facts that at a time when caveators 
claim testator was insane, he was carrying on to success¬ 
ful termination important civil litigation in the courts, 
and had stood the cross-examination of one of the most 
astute attorneys at the bar; nor that forty witnesses from 
every walk of life, including doctors, lawyers, prominent 
business men, boyhood friends and social companions, 
had testified to his sanity, yet such was the fact; nor 
that testator had over two years before the date of the 
will in question written certain memorandum as to the 
disposition of his property in which he left it to the three 
beneficiaries of this will and deprived his wife and chil¬ 
dren of any share of his estate; yet such is the record 
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(27); nor that for nearly 20 years he had been an active 
business man looking after his own affairs; yet witnesses 
so testified.- And these circumstances were just as import¬ 
ant in considering the testamentary capacity of testator 
as those recited by the court to the jury. And so the 
authorities lay down the law that such action and com¬ 
ment of a trial court are not justified and constitute 
reversible error. The vice is in the fact that these 
inconsistencies are singled out by the court from all the 
mass of evidence and thus made more prominent than 
the other facts and so indelibly impressed upon the 
minds of the jury.. 

Prayers calling attention to and emphasizing certain 
items of proof as tending to prove certain facts have been 
frequently condemned by this court. 

(1901) Berry Will Case. 93 Md., 560-95. 

An instruction which singles out and draws the at¬ 
tention of the jury to particular facts in evidence to the 
exclusion of others which are quite as important in de¬ 
termining the issues involved is erroneous. 

Hughes on Instructions, Sec. 113. 

(1895) Drainage Com. vs. R. R., 158 Ill., 353-8. 

Especially is it error in charging the jury to single 
out the facts which are strongest against a party and 
fail to refer to those favorable to him. 

Hughes on Instructions, Sec. 113. 

(1902) Brantley vs. State, 115 Ga., 229-31. 

(1S96) Williams vs. State, 46 Neb., 704-7. 
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And if it clearly appears that such instructions must 
have mislead the jury to the prejudice of the rights of 
complaining party, a new trial should be granted. 

Hughes on Instructions, Sec. 113. 

(1883) J. & S. E. R’way vs. Walsh, 106 Ill, 253-7. 

Instructions should not be so drawn as to direct the 
attention of the jury to prominent features in the testi¬ 
mony on one side of the case, while sinking out of view 
or passing lightly over portions of the testimony on the 
other side, which deserve equal attention. By this 
course the judge impresses on the minds of the jury his 
own bias or views of the case, while seeming not so to do. 
A judge, who desires to control the verdict of the jury, 
may adroitly reach the result in this way. It is unnec¬ 
essary to say that those courts which uphold in a strict 
measure the independence of juries regard this as rep¬ 
rehensible practice, for which, if it appear that the jury 
were mislead by it, the judgment will be reversed. 

Thompson’s Trials, page 1688. 

( b ) Although the character of the will might have been 
a material element beaiing upon testator’s mental 
capacity, yet the court’s frequent reference to it attracted 
the jury’s especial attention, for the court not once, but 
at four different times in his instructions, referred to this 
feature. Even frequent repetition of a correct principle 
of law may be material error. Such practice gives undue 
prominence to the facts or subject-matter to which the 
instruction relates, and tends to mislead the jury, indi¬ 
cating that, in the opinion of the court, one of the parties 
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has the advantage over the other on the evidence relat¬ 
ing to the particular question involved. 

Hughes on Instructions, Sec. 25. 

(1902) Cross vs. Kennedy (Tex.), 66 S. W., 318. 
(1896) Chisurn vs. Chestnut (Tex.), 36 S. W., 758. 

Thus, a charge that testamentary capacity is ability 
“ to understand the obligations of testator, if any are 
shown to exist, towards any person,” is erroneous as giv¬ 
ing undue prominence to such obligations. And a 
charge that the injustice of the will is to be considered 
together with other facts is erroneous, as it gives undue 
prominence to the injustice of the will. 

Page on Wills, p. 456. 

It is therefore reversible error for the court to single 
out an unequal distribution from all facts in evidence 
and to give a special instruction as to the effect that 
would have in determining that the testator was insane. 
Underhill on Wills, 147. 

The lower court instructed the jury “that if the testa¬ 
tor, in making such discrimination, showed unreason¬ 
ableness or gross inequality, the jury have the right to 
consider that fact in connection with all the other evi¬ 
dence in determining whether or not the testator was, at 
the time of making his will, of sound mind, and not 
under undue influence of others.” The court said : 

“ While gross inequality of distribution between 
the natural objects of the testator’s bounty does not 
of itself, or by itself, establish undue influence or 
the want of testamentary capacity, yet, in connection 
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with other evidence of testamentary incapacity, or 
undue influence, such inequality is competent evi¬ 
dence. But is not the singling out of such evidence 
in an instruction misleading? It seems to us it is.” 

(1890) Zimlich vs. Zimlich, 90 Ky., 657-61. 

The jury were told that if one has capacity to make a 
will he may dispose of his property as he sees proper, 
but an unequal disposition of it is a circumstance, in 
common with other circumstances, to be considered bv 

• A/ 

the jury in determining testamentary capacity. But the 
appellate court said: 

“ Such an instruction has been held misleading 
in more than one instance by this court, as it singles 
out the fact of inequality in the devise made as a cir¬ 
cumstance the jury must consider, and makes it more 
prominent than any other fact or circumstance in the 
case bearing on the question of mental capacity. A 
jury, with this circumstance against mental capacity 
and the kind and considerate care of the daughter 
affected by it on the one side, and the propounders, 
who have received a little more of the estate in 
value on the other, will not long hesitate in making 
for the testator such a will as in their judgment 
produces equality between those entitled to his 
bounty. This has been done in this case by disre¬ 
garding the wishes of the testator and the rendition 
of a verdict under which his property passes by 
operation of law. It was, in effect, saying to the 
jury, if there was inequality in the disposition of 
the property you must find against the will.” Judg¬ 
ment reversed. 

(1893) Herbert vs. Long (Ky.), 23 S. W., 658. 
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Eighth Error . 

It was error to tell the jury that the testator could have 
vested property in a trustee, and have thus prevented wife and 
youngest child from deriving any benefit from property, as 
she might have been appointed guardian or trustee. 

The jury were instructed that if testator was of sound 
mind, and desired to prevent the youngest child and his 
wife from having or deriving any benefit from his prop¬ 
erty, it was not necessary for him to cut off his other two 
children. He could have vested the title in a trustee for 
use of his two children, and thus have prevented his wife 
and youngest child from receiving any benefit under the 
will. Objected to on the ground that the mother might 
have been appointed guardian and handled the income> 
and, further, that there was no testimony that testator 
made any distinctioxr in his feelings toward his children. 
It was also presumed he knew the law (53). 

The record shows that Morgan said he knew he was 
not the father of the youngest child, and he had grave 
doubts about the other two. But there is no evidence 
that he ever considered the advisability or entertained 
the thought of making this will for the purpose of pre" 
venting only his wife and the youngest child from 
deriving any benefit from his property, and not a single 
witness testified that any such reason was ever assigned. 
There is no testimony, therefore, to which this instruc¬ 
tion could apply. 

But the prayer should not have been given, because it 
is error to give an instruction to the jury consisting 
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merely of an abstract proposition of law (21 D. 0., 381). 
It afforded no light upon any issue of fact to be decided 
by the jury, and had no tendency to aid the jury in their 
deliberations. 

Besides it was merely argumentative and while it may 
have been proper argument for the jury it was improper 
as a prayer to be given by the court. It gave prominence 
to the fact that the two children were cut off and thus 
had a tendency to prejudice the jury. 

It was error to give the instruction because it contained 
an incorrect statement of law that mislead the jury. 
The jury were allowed to believe from this instruction 
that if the testator had vested the title to his property in 
a trustee that his wife could never have received any 
benefit from it. Such a statement coming from the 
court must have had great weight with the jury. But as 
a matter of fact the testator was presumed to know the 
law and to know that under the law his wife might have 
been appointed guardian of the children and have 
handled the income from his estate and in this way have 
derived benefit from his property; or, in case of the death; 
renunciation, resignation, malfeasance, or disqualifica¬ 
tion of the trustee named in the will, she might have 
been appointed by the court in his stead and by this 
means have controlled the whole estate and so derive 
the very benefit the testator was endeavoring to deprive 
her of. Or in the case of death of either child the mother 
may have taken the child’s share. So how can the 
court say to the jury in effect that the testator did not 
have in mind meeting these very exigencies and that 
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they could have been satisfactorily met by a will con¬ 
taining the suggestions of the prayer. 

Ninth Error. 

A Uhough an instruction correctly states the law, if it is 
not applicable to the facts in the case it is error to give it, if 
the jury ivere probably mislead by it. 

The court told the jury that if testator’s domestic rela¬ 
tions caused in him a bitterness or aversion towards his 
wife of such a character and to such an extent as to 
amount, in effect, to a monomania on the subject, and so 
to possess his mind as to make the said bitterness or 
aversion dominant over him when considering his chil¬ 
dren, and their natural claims upon him as the objects 
of his bounty, and further find that when about to make 
the will he would have made it in favor of his children 
but from the monomania he could not do so without his 
wife’s obtaining possession and control, then they should 
answer second issue “ no ” (50-1). Objected to on 
ground that there was no testimony to warrant the giv¬ 
ing of such instruction and no testimony that testator 
was afflicted with monomania (51). 

This instruction was highly prejudicial to the rights of 
caveatees. It directed the jury to find in favor of cavea¬ 
tors, yet it failed to embody every fact and circumstance 
to justify an adverse conclusion. This proposition is 
discussed elsewhere in this brief. For example, it failed 
to define monomania. Besides there was no evidence 
before the jury to warrant it, as no witness testified to any 
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condition of mind approaching monomania. The refer¬ 
ences of testator to his wife, as testified to by the witnesses 
on both sides in the record, will be given, and bearing in 
mind the condition of testator’s marital affairs, it is sub¬ 
mitted there was no place in the case for this prayer. 

He said his wife was not a good woman, but he loved 
her as no other woman. He claimed she was a devil 
and an angel (14). Sometimes he spoke kindly of his 
wife, but did not trust her (15). He seemed very much 
attached to her (17). At first he spoke very affectionately 
about his wife and one 'day he seemed chuck full of 
trouble and he talked about his wife, children and par¬ 
ticularly a Catholic priest. He seemed to be away off on 
that subject. He spoke of her once after (a month or 
two) in a normal way (18). A few times he talked in a 
very affectionate way about his wife, but it was generally 
the reverse. He told him about the divorce suit and 
blamed her a great deal. Would not exaggerate if he 
should say he spoke about wife 500 times, but he did not 
take anything as evidence of insanity (20). About his 
wife he sometimes talked good and sometimes bad (21). 
The daughter said he sometimes would speak well of her 
mother (22). He sometimes spoke discouragingly of his 
wife, and on others affectionately. That he said he was 
sorry divorce had been granted, that he still thought a 
great deal of his wife after all she had been and done. 
That the damned woman would never handle a penny 
of his property (24). He said he did not want his wife 
to have a penny of his property (25). He said his wife 
was crazy and no good. That she was a nice woman 
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and no worse than other women and sometimes he would 
say he wished she was dead (26). He felt very bitter 
against his wife, because she had ruined his life and hers 
(28). He talked about his wife often (29). He said his 
wife had been untrue to him (29). He said a great 
many things about his wife; her conduct was very dis¬ 
tasteful to him (30). He talked about the proof he had 
against her and the co-respondent (30). He talked of 
his family, but not frequently (36). Once when his wife 
testified he said she was a damned liar (40). He had a 
bitter feeling against his wife naturally under the cir¬ 
cumstances (41). That when in hospital he did not 
want to see her and requested that she be not allowed to 
come to his room (45). 

Now there is nothing here to show that testator’s bit¬ 
terness or aversion to his wife amounted to a monoma¬ 
nia, nor that it was dominant over him when consider¬ 
ing the claims of his children. Nor do the facts bring 
it within the court’s definition of monomania so as to show 
a derangement of the mind as to a single subject or a 
concentration of interest upon one particular subject or 
train of ideas. 

There is no evidence in the record to warrant the 
other feature of the prayer that when about to make the 
will he would have made it in favor of his children but 
for the monomania he could not do so without his wife 
obtaining control. This leads to the merest speculation, 
for the jury under no conditions could say that if a man 
had not made his will one way he would have made it 
a certain other way. The testator did not state to any- 
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body that he would have left his property to his chil¬ 
dren but for his wife. Suppose he had not been afflic¬ 
ted with monomania as alleged, the jury could not say 
in what direction he would have left his property. Nor 
does the evidence in the record throw any light on the 
situation. The testator spoke to only three persons as to 
the reasons for his will. To the draftsman, when about 
to make the will, he gave two reasons for it. He said he 
did not want his children to have any of his property, 
because whatever was left to them his wife would 
eventually get; and besides, he had doubts about their 
paternity (43). Just after the will was made he told Mr. 
Cleary that he had left his property to his own family 
and cut out his wife and children, and upon being asked 
the reason he said he doubted their paternity (33-4). 
The only other witness was Miss Langley who nursed 
him about a month ending two weeks before his death. 
He told her he had cut off his wife and children in his 
will, and upon being asked why he did not leave some¬ 
thing to the children, he said his wife would get part of 
it and he did not want her to have anything (45). 

But there is no intimation or suggestion in the record, 
nor a fact upon which to hinge the faintest probability 
that if testator had not had this so-called aversion he 
would have made his will in favor of his children. There 
is no reason to believe that the aversion to his wife was 
the cause of his doubts about his children. There was 
no connection between the doubts and his aversion. 
His doubts did not have their origin in his hatred or 
dislike for her, but were founded on statements made to 
him by others. 
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Evidence which is so slight that it is merely specula¬ 
tive on a material point will not warrant the giving of 
instructions. An instruction founded upon an hypothesis 
of fact of which there is no direct evidence, but only the 
possibility of an inference, is improper, and not a suf¬ 
ficient basis for the giving of the instruction. 

Hughes on Instructions, Sec. 85. 

All instructions based upon an hypothesis which there 
is no evidence to support should be rejected. Even had 
there been some evidence tending to support any one of 
these hypotheses, yet if the weight of the evidence was 
so strong against it that the court would have been com¬ 
pelled to grant a new trial, on the ground that the ver¬ 
dict was contrary to evidence, it should be refused. 

(1885) Bloyd vs. Pollocks, 27 W. Va., 75,139. 

A court is not called upon to give an instruction 
founded on an hypothesis of fact if there was no direct 
evidence but only a possibility of an inference. 

(1894) Com. vs. Bout well, 162 Mass., 231. 

Instructions to the jury must be based upon and be 
applicable to the evidence, and it is error to instruct the 
jury that they may fiud a material fact of which there 
is no evidence from which it may be legally inferred. 

(1902) Parker vs. Taylor (Neb.), 91 N. W., 537-3S. 

There is no evidence to warrant any such inference, 
and the court should not have given the jury an instruc¬ 
tion that permitted it to speculate upon possibilities not 
arising from the evidence. 

(1902) Stalford vs. Goldring, 197 Ill., 156-68. 
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The court should not give instructions founded upon 
mere conjecture, for it could not positively establish nor 
tend to prove the circumstances attempted to be reached. 

(1892) Oawfield vs. Railway Co., Ill N. 0., 597-602. 

Tenth Error. 

The burden is upon caveators to prove a delusion, ivhich 
is said to exist, when a person conceives something extrava¬ 
gant, which has no existence except in his own imagination 
and the person is incapable of being reasoned out of that 
conception. 

The court told the jury that there had been some evi¬ 
dence tending to show testator had a delusion as to the 
paternity of his two older children, but that there was 
not a syllable of evidence to support any such conclusion. 
This was excepted to on the ground that it made no dif¬ 
ference whether they were his children or not, if the tes¬ 
tator believed there was any doubt about it (62-3). 

This instruction was erroneous because it (a) directed 
the jury’s attention to a false issue, ( b ) mislead them as to 
the burden of proof, (c) incorrectly stated that evidence 
tended to show a delusion, and (d) improperly defined 
that term. 

(a) The jury were justified in concluding from this in¬ 
struction that'the paternity of the children was the real 
issue here and the absence of evidence on that point that 
the doubt was resolved in favor of testator’s paternity. 
The court had theretofore told the jury that t.iey were tes¬ 
tator’s children legally, and there was no evidence to 
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show that the other two were not actually his (54). Re¬ 
ferring to the subject again, the court emphasizes the 
condition by saying there is not a syllable of evidence to 
support the testator’s conclusion to the contrary, if he 
had it (62). But paternity was not the issue. The 
question was what the testator believed about it, not 
what was the actual fact. When the issue is one of delu¬ 
sion or not, it is never a question of soundness of mind, 
but the proper inquiry is whether the party conceived or 
imagined the thing to exist without grounds. 

(6) It was at least a logical inference from the court’s 
language that the burden was upon caveatees to prove 
that testator was not the father of these children in 
order to confirm the testator’s express belief, and in view 
of caveatees’ failure to produce one syllable of evidence 
on this point, the jury must conclude that the testator 
was suffering from a delusion on this subject. But if 
testator’s belief as to these children was a delusion, the 
burden was upon caveators to establish it, and to show 
there were no rational grounds for such belief. It was 
incumbent upon them to overcome the presumption that 
the testator was sane (Estate of Scott, 128 Calif., 62 ; Will 
of Cole, 49 Wis., 179. 

(c) The court should not have expressed his opinion to 
the jury that there was evidence tending to show that 
testator’s claim that the two children were not his was a 
delusion. As a matter of fact, there was no such evi¬ 
dence, when measured by the definition of a delusion 
and considered in the light of the facts. But the court rea¬ 
soned that because these children were the testator’s in 
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law, they were therefore legitimate, and thus the fact of 
their paternity was conclusively established, and any 
doubts entertained or expressed by the testator on this 
point tended to show delusions. But all doubts are not 
delusions, nor are all delusions sufficient to invalidate a 
will (201 Pa. St.. 485; 128 Calif., 62). The record may 
throw some light on whether there is a syllable of evi¬ 
dence to support such conclusion, and whether there is 
evidence tending to show that testator had an insane 
delusion. 

The testator secured a divorce from his wife on the 
ground of infidelity, and she married the co-respondent 
(17). The court had found in the divorce suit that the 
third child was not his (43). The testator had expressed 
himself to four witnesses as to doubting his paternity of 
the children, because since he started his divorce suit 
he had become aware of so many acts of his wife’s mis¬ 
conduct which he did not know of before (29, 33, 43). 
To two witnesses (29-33) he gave the facts on which his 
belief was founded; to one he said that three different 
men had told him they had seen other men have illicit 
relations with his wife. He told witness what they had 
seen, and witness, who was a lawyer, was of the opinion 
himself that these facts threw much doubt on the pater¬ 
nity of the two children (34). In the face of such testi¬ 
mony, with nothing to contradict it, no attempt to argue 
such belief out of testator’s mind, no evidence that it was 
an extravagant idea, the court was in error to give the 
jury such instruction. 

(d) The jury were not informed as to what constituted 
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a delusion. The court said he gave them a definition, 
but it was neither accurate nor correct and did not ap¬ 
ply to the facts in the case. If what the court said on 
the subject was a definition, there were some very mate¬ 
rial elements omitted as the following definitions and 
application of the definition to facts will show. 

A delusion exists when a belief is entertained against 
all evidence and probability, and after argument to the 
contrary. 

(1899) Medill vs. Snyder, 61 Kan., 15-23. 

But if there is any evidence, however slight or incon¬ 
clusive, which may have a tendency to create the belief; 
it cannot be said to be a delusion. 

(1900) Estate of Scott, 128 Calif., 57-66. 

An insane delusion is the spontaneous production of 
a diseased mind, leading to the belief in the existence of 
something which either does not exist or does not exist 
in the manner believed—a belief which a rational mind 
would not entertain, yet which is so firmly fixed that 
neither argument nor evidence can convince to the con¬ 
trary. 

(1900) Estate of Kendrick, 130 Calif., 360-364. 

“ It is never a question of soundness of view, but 
the proper inquiry always is whether the party im¬ 
agined or conceived something to exist which did 
not in fact exist, and which no rational person, in 
the absence of evidence, would have believed to 
exist.” 

(1898) Murdoch’s Appeal, 185 Pa. St., 203-206. 

(1902) Bennett’s Appeal, 201 Pa. St., 491. 
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In a will contest it was contended that testatrix was 
under a delusion that her sister, the contestant, had 
stolen all her wearing apparel. The court said : 

“ It does not appear that the sick woman was ever 
reasoned with upon the matter, or that any effort 
was ever made to convince her of the falsity of her 
belief. It does not appear hoiv she acquired the 
belief. If she believed it upon the evidence of her 
senses, or upon the statement of some one in whom 
she had confidence, no matter how ill-founded her 
conviction might have been, it could not be placed 
in the category of insane delusions. 

(1900) Estate of Kendrick, 130 Calif., 360-365. 

A testator devised his property to certain children, ex¬ 
cluding one child and his divorced wife. The will was 
contested on the ground that testator entertained a de¬ 
lusion that his wife had been unfaithful and the child 
was illegitimate. There was no evidence of these 
supposed facts other than testator’s declarations to wit¬ 
nesses to whom he told the circumstances upon which 
his belief was founded. The only evidence in contra¬ 
diction of this was testimony of her character for chastity; 
it was conceded that testator’s conclusions drawn from 
the facts were unwarranted. The court said: 

“But unjust and absurd as they may be, they 
were not the pure creations of a perverted imagina¬ 
tion, without any foundation in reality. Delusions 
are conceptions that originate 'spontaneously in the 
mind without evidence of any kind to support them, 
and can be accounted for on no reasonable hypoth¬ 
esis. The mind that is so disordered imagines 
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something to exist or imputes the existence of an 
offense which no rational person would believe to 
exist or to have been committed without some kind 
of evidence to support it. They are as baseless as 
the fabric of a dream conjured into existence by a 
disordered or perverted imagination, without any 
sort of foundation in fact. * * * To support the 

contention for the contestant, the belief or suspicion 
the testator entertained of his wife’s infidelity and 
the illegitimacy of the children to be an insane de¬ 
lusion, must have been wholly without foundation 
in reality, and the mere figment of his perverted 
imagination. But the evidence discloses that it was 
formed on an apparent cause, leading on his part to 
a view of his wife’s conduct, which we have admit¬ 
ted was erroneous, unjust and unnatural, yet this 
only shows an unfortunate error of judgment or a 
want of reasoning power, but not an absolute want 
of intellect upon the subject. The conclusion that 
he drew from the facts was untenable and erroneous, 
and showed that he formed bad judgment upon an 
insufficient state of facts, but does not show that t his 
conclusion or belief was formed without any foun¬ 
dation of fact whatever.” 

(1891) Potter vs. Jonps, 20 Oregon, 239-49. 

In a contest over a will where the issue was testamen¬ 
tary capacity, it was alleged that testator was laboring 
under the delusion that his wife was unchaste, and his 
son, one of contestants, was illegitimate, and no reason¬ 
ing or expostulation could shake that belief. The court 
said: 

“ It must be conceded that the belief of deceased 
in respect to the unchasity of his wife, persisted in 
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as it was without evidence to support it and against 
all reasonable probabilities of its truth, looks very 
much like insane delusion. Yet it is not necessarily 
so. Observation teaches us that there is a very large 
class of people, whose sanity is undoubted, who are 
unduly jealous or suspicious of others, and espec¬ 
ially of those closely connected with them, and 
who, upon the most trivial, even whimsical grounds, 
will wrongfully impute the worst conduct and mo¬ 
tive to those in whom they ought to confide. This 
insanity which is developed in a great variety of 
forms, is altogether too common, and too many per¬ 
sons confessedly sane are to a greater or less extent 
afflicted with it, to justify us in saying that because 
the deceased was so afflicted he was insane or the 
victim of insane delusions. The line between the 
unfounded and unreasonable suspicions of a sane 
mind (for doubtless there are such) and insane delu¬ 
sions is sometimes quite indistinct and difficult to he 
defined. However, the legal presumption is in fa¬ 
vor of sanity, and on the issue ol sanity or insanity 
the burden is upon him who asserts insanity, to 
prove it,” 

(1880) Will of Cole, 49 Wis., 179-81. 

A disinherited son contested his father’s will for want 
of mental capacity said to have been shown by a certain 
insane delusion as to contestant’s legitimacy. It appeared 
that testator mentioned this belief as to illegitimacy to 
no one except his wife and his priest. It was beyond 
question that testator believed that contestant was not 
his child and that such belief was without foundation in 
fact. The court said : 
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“ But was this belief the creation of his imagina¬ 
tion? I can but believe that ‘the stories’ (the na¬ 
ture of which the evidence did not disclose) which 
were in circulation had much to do with this belief. 

* * * Thus the element of a delusion, a belief 

existing without cause other than the imagination 
of the deluded, is wanting. The other element of a 
delusion that it must be belief maintained in oppo¬ 
sition to evidence and argument that would convince 
the ordinary mind of its falsity, is also wanting. 
So far as the evidence in this case goes, it does not 
appear that the wife whose chastity was impugned, 
nor the good priest to whom he went for advice, 
made any attempt by argument or evidence to con¬ 
vince him of his error. It must be apparent that if 
testator heard the report that contestant was not his 
child, and that report was true, he labored under no 
delusion in regard to the matter. If the report was 
not true, it was still evidence upon which he could 
act, however unjust and mistaken his idea might be, 
without rendering what he did the result of insanity. 

* * * Upon all the evidence I cannot escape the 
conclusion that at the time of the execution of the 
instrument offered for probate testator was not the 
subject of a delusion in regard to the paternity of 
contestant.” 

(1893) In re Smith’s Will, 24 N. Y. Supp., 
928-30. 

A witness asked a loan of a testator who said that he 
did not know that he had a dollar in the world. As a 
matter of fact he had money. It was contended this was 
a delusion. The court said: 

“ If the statement made by the testator in refer- 
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ence to his financial condition was believed by him 
to be true in spite of evidence which ought to have 
convinced him that it was untrue, then he was la¬ 
boring under a delusion, but if he did not believe 
what lie said to be true, then he simply uttered a 
falsehood. Now, was this statement a delusion or a 
falsehood? That the statement was false in fact is 
certain, but that alone is not sufficient to show that 
he believed it to be true. In the absence of any 
evidence to show whether it was a delusion it can¬ 
not be assumed that it was ; and therefore it can¬ 
not be assumed from its falsity alone that it fur¬ 
nished any indication of the lack of mental capacity, 
because a falsehood uttered to get rid of an impor¬ 
tunate borrower, though not morally justifiable, is 
certainly not evidence ot insanity. 

(1901) Berry Will Case, 93 Md., 560-88. 

A daughter contested her father’s will on the ground 
of mental unsoundness, indicated by an insane delusion 
during last year of his life that his first wife, who had 
been dead forty-five years, had been guilty of infidelity, 
and that this daughter was an illegitimate child. He 
communicated his impression on this subject privately 
to three of his relatives, and the belief was based upon 
a declaration of his wife while in a condition of delirium. 
They discredited it in the strongest terms. It was mani¬ 
fest that his suspicion rested on no substantial foundation, 
and her delirious expression produced no doubt of her 
purity at the time it was made. Testator had, two years 
before his death, made another will giving this daughter 
two-thirds of his property. In determining the question 
whether testator’s impression in regard to his wife was due 
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to insane delusion, the court said that to sustain the alle¬ 
gation it is not sufficient to show that testator’s suspicion 
in this respect was not well founded. That while it was 
quite apparent from the evidence that his distrust of the 
fidelity of his wife was really groundless and unjust, yet 
it does not follow that his doubts evince a condition of 
lunacy. That the right of a testator to dispose of his 
estate depends neither on the. justice of his prejudices 
nor the soundness of his reasoning. He may do what 
he will with his own. Will sustained. 

(1866) Clapp vs. Fullerton, 34 N. Y., 190. 

It is respectfully submitted that for the reasons as¬ 
signed the judgment of the lower court should be set 
aside and a new trial granted. 

Andrew Wilson, 

Noel W. Barksdale, 
Michael J. Colbert, 
Attorneys for Appellants. 





